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Weirman, administrator, ct al. vs. Tutor et al. 


1. Where a bond and mortgage were executed in 1854 and matured in 
1855, and the maker died, and letters of administration issued in 
1861, and the administrator died in 1864, and the estate was unrep- 
resented until 1872, when letters de bonis non were issued: 

Held, that inasmuch as the statute of limitations was suspended from 
{864 to 1868, and the time intervening between the termination of 
the first administration and the commencement of the administration 
de bonis non is not to be counted until the expiration of five years 
more, and nine months and fifteen days in addition are to be added 
before the bar prescribed by the limitation act of 1869 would attach, 
the bond and mortgage were not barred by that act in 1872, when 
the letters de bonis non were issued. 

2. Administration de bonis non having been granted in 1872 to one of 
several trustees for the purpose of securing the payment of the 
bond and mortgage, they were not barred whilst he was the sole 
administrator, and when he administered the assets and applied 
them to the debt due from the intestate to the trustees without un- 
reasonable delay. 

3. An administrator cannot sell the lands of intestate whilst in the ad- 
verse possession of the heirs at law, and actual possession of part 
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of a tract will constructively extend to the limits described in a 
deed recorded, or of the boundaries of which the adverse party had 
knowledge. 
Where the real issue of the case on trial turned on the question of 
such possession in the heirs as against the administrator on a Dill 
brought by the heirs to set aside the sale of the mortgaged property 
for the purpose of paying the debt, and the evidence was confiict- 
ing thereon, and the court charged erroneously on other controlling 
points, a new trial should be granted. 

. Deeds thirty years old, apparently genuine, and coming from the 
proper custody, are admissible without proof of execution or of 
proper record. 


Statute of limitations. Administrators and executors. 
Title. Deeds. Evidence. New trial. Before Judge 
Fiemine. Effingham Superior Court. April Term, 1879. 


Anna N. Thiot and her children filed their bill against 
Weitman, administrator, e¢ al., alleging, in brief, as follows : 

Complainants are the widow and children of Charles H. 
Thiot, who resided in Eftingham county, was a soldier in 
the army, and has not been heard of since the war ; last 
heard from with the army in North Carolina, in 1865, about 
the close of the war. Charles H. Thiot was a brother of 
Alex. W. Thiot, who died October 10, 1860.- Part of the 
real estate owned by Charles H. Thiot at time of his death 
was 100 acres, known as the Pierce tract ; 200 acres, known 
as the Rudesperger tract, and 200 acres known as the 
Sweigofer tract. Elbert G. Weitman, without the knowl- 
edge or consent of complainants, and without actial notice 
to them, took out letters of administration on Alex. W. 
Thiot’s estate in May 1873, and in July, 1873, obtained an 
order from the court of ordinary for the sale of the land of 
Alex. W. Thiot, and by virtue of the order, on the first 
Tuesday in September, 1873, exposed the lands above de- 
scribed as the lands of Alex. W. Thiot, for sale, and the 
German Lutheran Congregation became the purchaser for 
$175.00. Charles Thiot took out letters of administration 
on Alex. W. Thiot’s estate in 1860, and complainants be- 
lieve fully administered it. Said lands had either been 
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sold by Alex. W. to Charles H. or vested in Charles H., as 
next of kin to Alex. W., upon his death. There were no 
legal debts against the estate of Alex. W. Thiot in May, 
1873, and hence no necessity of administration or of sale. 
Weitman and the German Lutheran Congregation confed- 
erated together for the purpose of enforcing a debt of the 
German Lutheran Congregation against Alex. W. Thiot 
barred by the statutes of limitation. Prayer to enjoin the 
German Lutheran Congregation from taking possession of 
the land under the sale, to revoke the letters of adminis- 
tion to Weitman, to cancel the deed made by Weitman, 
and to have the possession of the land given to complain- 
ants. 

The bill was amended as follows: 

The land was owned by Charles H. Thiot, and was in his 
possession at his death. It was held adversely to all the 
world by Charles H. ‘Thiet and by complainants as his heirs 
at law. Weitman is one of the trustees of the German 
Lutheran Congregation, and the administration by him was 
to secure the debt against Alex. W. Thiot, although the 
debt, which was secured by a mortgage on the land of 
Alex. W. Thiot, was barred by the statute of limitation. 
Alex. W. Thiet never owned title to more than one-third 
of said lands. 

The defendants answered, in brief, as follows: 

They do not know complainants to be heirs at law of 
Charles H. Thiot. The land was not the property of 
Charles H. Thiet, but of Alex. W. Thiot. The estate of 
Alex. W. Thiot was not fully administered by Charles 
Thiot, but he died before administration was completed, 
and, on the suggestion of liis death, Elbert G. Weitman 
was appointed administrator in his place. In the due course 
of administration, and fer the purpose of paying the debts 
of the estate, Weitman, as administrator, applied to the 
ordinary for and obtained an order for leave to sell the land, 
and sold the same according to law. Defendants believe that 
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complainants had actual notice of both the application for 
letters and the leave to sell. The German Lutheran Congre- 
gation became the purchaser of the land, being the highest 
bidder at the sale. There were legal and valid debts against 
the estate of Alex. W. Thiot when Weitman took out letters, 
and when he sold the land. There was no collusion or 
confederation to injure complainants or to subject the estate 
to the payment of any unjust claim. That the debt held 
by the German Lutheran Congregation against the estate 
was a bond and mortgage made by Alex. W. Thiot tosecure 
the payment of $500.00, money borrowed by him from the 
German Lutheran Congregation, the mortgage being upon 
the land in question. Charles H. Thiot was security on 
the bond. The debt had never been paid. Complainants 
were not in possession of the land at the time Weitman. 
became administrator nor since; ner did Charles H. Thiot 
at any time have possession thereof. It was uneccupied at 
the time Weitman sold it, althongh it was notoriously 
known and considered to be the property of the estate of 
Alex. W. Thiot. Weitman, as administrator, solid the 
same to the German Lutheran Congregation, and it took 
control and had it surveyed. 

The evidence was somewhat conflicting, especially on the 
question of possession by complainants. They claimed that 
while the lands were known as three distinct places, they 
were contiguous to each other so as to form virtually one 
tract, and that they were in possession, actually exercising 
control over and using a part of the land, and their posses- 
sion extending to the boundary of the whole tract. De- 
fendants denied such possession in complainants. It ap- 
peared that the mortgage and bond were made in 1854, and 
the indebtedness matured in 1855; that Alexander Thiot 
died in 1560, and Charles Thiot, father of Charles H. Thiot, 
was appointed his administrator in 1861: that he died in 
1864: and that the estate was unrepresented until 1872, 
when Weitman (who was one of the trustees of the Luthe- 





SEPTEMBER TERM, 1879. 15 





Weitman, administrator, ef al. ve. Thiot et al. 





ran Congregation) was appointed administrator de bonis non. 

Complainants offered in evidence, in support of their 
title, two deeds, one from Polhill e¢ a/., administrators, to 
Charles Thiot, dated November 27, 1819; the other from 
Taylor & Davis to Martha Thiot, dated June 12, 1824. 
Neither of these deeds was attested by an official witness, 
nor was there any proof of execution. The first had an 
entry on it showing that it had been recorded; the other 
did not. Complainants’ counsel stated that he had received 
these deeds from Mrs. Thiet, one of complainants. De- 
fendants objected to them, but they were admitted. 

The jury found for complainants. Defendants moved 
for a new trial on the following, among other grounds: 

(1.) Because the court erred in admitting in evidence the 
deed from Taylor & Davis to Martha Thiot. 

(2.) Because the court admitted the deed from Polhill 
et al,, administrators, to Charles Thiot. 

(3.) Because the court charged the jury that if complain- 
ants had possession of the land the sale was void. 

(4.) Because the court charged the jury that if a party 
is in possession of a part of a tract of land they are in pos- 
session to the boundaries of the tract. 

(5.) Because the court charged that if a claim is barred 
by the statute of limitations, no recovery can be had 
upon it. 

The motion was overruled, and defendants excepted. 


Rusvs E. Lesrer, for plaintiffs in error. 


J. R. Saussy; H. B. Tompxtns, for defendants. 


JAcKsON, Justice. 


The court instructed the jury in this case that the sale by 
the administrator de bonis non was void, because he had ob- 
tained the letters and the order to sell fraudulently, in this, 
that the debt due to the church was barred when the letters 
were granted in 1872—barred_ by the act of 1869. The 
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bond and mortgage were executed in 1854 and matured in 
1855; the maker died in 1861 and letters were granted to 
his father, who died in 1864; thence to 1872 there was no 
administration ; hence, in the judgment of the court below, 
the bond was barred by the limitation act of 1869. Even 
if it were so barred, it would seem that the grant of letters 
would have been good if taken out to pay an honest debt ; 
or, at any rate, that the ordinary had adjudicated that ques- 
tion, and that the letters of administration, not having been 
got by fraudulent or false representations of any sort, would 
stand until revoked by the court which granted them. 

1. However that may be (and it is not necessary to decide 
it in this case), were the bond and mortgage given by the in- 
testate in 1854 and due in 1855 barred by the act of 1369 7 
We think not. The statute of limitations was suspended 
in 1868, and only then it could begin again to run. The 
estate was then unrepresented, and the bar would not attach 
until five years more had expired; because the period of 
five years is allowed from the close of the administration 
first granted to the beginning of that de bonis non by our 
statute. Oode, §2928. ‘To this, as there was no administra- 
tor to sue on the Ist of January, 1870, nine months and 
fifteen days should be added from the expiration of five 
years after July, 1368. 55 Ga., 85. So that it is very 
clear that when administration was granted in 1872, this 
debt was not barred, and therefore the court was wrong in 
the charge which pronounced it barred. And the creditor 
had a clear right to administer without considering or de- 
eiding whether he could have done so to secure a barred 
debt. : 

2. But the sale did not take place until nine months and 
fifteen days after the grant of administration de bonis non, 
so that it may be asked why was not the debt barred when 
the sale took place and the proceeds were applied to the 
debt? The answer is, because the administrator could not 
sue himself, and inasmuch as he was one of the trustees 
who held the legal title in common with others, the spirit of 





‘SEPTEMBER TERM, 1879. 17 








Weitman, administrator, ef al. vs. Thiot et al. 





the decision in 57 Ga., 568, would apply, and the debt 
would not be barred while he was trying to sell and have it 
paid, and not unreasonably delaying the matter. The facts 
show that he pressed the matter as rapidly as was practica- 
ble, and was guilty of no laches. Therefore the bond and 
mortgage were not barred in equity when the sale took 
place. 

3, 4.—It is clear that the lands, if held and possessed by 
the heirs adversely, cannot be sold by the administrator 
until he sues and recovers them. Code, §§2564, 2483, 2486 ; 
56 Ga., 430. 

3ut that is a contested point on the facts, and while the 
court charged the law thereon, and that was the real issue 
in the case, yet the charge of the bar of the statute and 
fraud of the administrator concluded the case for complain- 
ants without reference to this issue ; and therefore the case 
must be tried over again. The charge in respect to the ex- 
tent of possession by construction when the party actually 
possesses part, is right, as we understand it. The law is 
that it extends as far as the boundary of the tract described 
in the deed, if recorded, or if the boundaries are known to 
the contesting party. 

5. There was no error in admitting the deeds which were 
over thirty years old, they appeared genuine, and came from 
the proper custody. Code, §2700. 

The judgment is reversed on the ground that the court 
erred in the charge in respect to the debt being barred and 
fraud in the administrator in taking out letters and selling 
the land mortgaged to pay it. 

Judgment reversed. 
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Tae Sovrna Carotina Rattroap Company vs. Tue Pro- 
pLes’ Savine Lystrrvrion. 


Tue Same vs. WituiaMs ef al. 
Fisuer, receiver, vs. Tuk Psopies’ Savine Insrrrvurion. 


Tue Same vs. Witutams ef a. 


. That a foreign railroad company was allowed by special act of the 
legislature to contract with a municipal corporation on the Georgia 
line and extend its road into that city, and by the same act was 
made liable to suits in the proper courts in this state, did not change 
its charter as a foreign corporation so as to prevent an attachment 
against it. The remedy provided by the act was merely cumula- 
tive. 

. The mere pendency of a bill to foreclose a mortgage on a railroad,and 
for the appointment of a receiver in the United States circuit court 
of South Carolina, could not affect the operation of the attachment 
laws of this state, although some of the plaintiffs in attachment 
were parties defendants before any levy was made, and the others 
were made so afterwards, the bill not being a general creditors’ bill, 
but a bill to foreclose a mortgage, and no receiver having been ap- 
pointed prior to the levies. 

3. The fact that an attachment has been levied on thut part of a foreign 

railroad which extends into this state and its appurtenant property 
here, does not, without more, render the levy illegal. 
Where attachments have been levied on the property of a foreign 
corporation in this state, and afterwards a receiver is appointed for 
the corporation in its own state, before he van plead to or defend 
the attachment suits, he must apply to the courts where they are 
pending and be made a party. 

. Where, after the levy of attachments on the property of a foreign 
corporation in this state, a receiver is appointed in its own state, 
and takes possession of all the property, including that levied on, 
subject to the disposition of the attachments, it is not a proper 
mode of disposing of them for the receiver to petition the court 
where they are pending to order the property levied on to be turned 
over to him. 


Corporations. Railroads. Attachment. Jurisdiction. 
Laws. Levy and sale. Receivers. Parties. Practice in 
the Superior Court. Before Judge Sneap. Richmond 
Superior Court. April Term, 1879. 
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Reported in the decision. 
Barnes & Cummina, for plaintiffs in error. 
Frank H. Mitier, for defendants. 


Warner, Chief Justice. 


The above stated cases were argued together here upon 
the following abstract of facts as contained in the record 
thereof : 

The Peoples’ Saving Institution, a corporation created 
under the laws of the state of South Carolina and doing 
business in the city of Charleston, on the 9th day of July, 
1878, levied an attachment against the South Carolina Rail- 
road Company, as a non-resident corporation, returnable to 
October term, 1878, of the superior court of Richmond 
county, on two lots of land, situate in said county, on the 
track with right to nse horse power thereon, extending from 
lot first levied on through Washington street? Augusta, to 
the Georgia Railroad track, as granted under certain con- 
tracts with the city council of Augusta, and others, dated 
August 10, 1852, July 31, 1857, and June —, 1869, notice 
of the levy being served July 10, 1878, on F. K. Huger, in 
possession of property as agent of defendant, at the office 
of defendant, and under said attachment caused process of 
garnishment to be served July 9, 1878, on the Georgia 
Railroad and Banking Company, and on the Charlotte, 
Columbia and Augusta Railroad Company, and on July 
10th on F. K. Huger, individually, and as agent at Augusta 
of the South Carolina Railroad Company, on July 16th on 
the Southern Express Company, and July 17, 1878, upon 
Wellington Stevenson. On the 21st of October it filed its 
declaration on said attachment, alleging, among other things, 
that said South Carolina Railroad Company was indebted 
to plaintiff $6,485.94, with interest trom June 14, 1878, on 
a judgment obtained in the court of common pleas of the 
county of Charleston, South Carolina. The above men- 
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tioned contracts are fully set forth in the bills of excep- 


tions. 

The Georgia Railroad Company and the Charlotte, Co- 
lumbia and Augusta Railroad Company answered, denying 
any indebtedness. Their answers were traversed and ex- 
ception taken to the latter. F. K. Huger answered, deny- 
ing any indebtedness individually, and as agent stating dis- 
position of effects in accordance with the orders of his 
superior officers. To this answer plaintiff filed a traverse 
and exceptions. The Southern Express Company answered, 
admitting an indebtedness of $1,108.72, and Wellington 
Stevenson an indebtedness of $30.00. 

On the 25th of July, 1878, George W. Williams and 
others, all residents of Charleston, South Carolina, levied 
an attachment against the South Carolina Railroad Com- 
pany, returnable to October term, 1878, of the superior 
court of Richmond county, upon the same property men- 
tioned as the subject matter of levy in the first attachment ; 
also on the bridge across the Savannah river, with the abut- 
ments, piers and privileges thereof. Notice of this levy 
was served upon Frank K. Huger, in possession of the 
property as agent of defendant, at the office of the defend- 
ant, July 25, 1878. On the 21st of October, 1878, they 
filed their declaration on said attachment, alleging, among 
other things, an indebtedness to plaintiffs of $43,065.21, 
besides interest. 

An order was taken during the term allowing defendant 
further time to file pleas to both of the aforementioned 
cases, which, in pursuance of the order, were filed on the 
28th of February, 1879, being sworn to by John H. Fisher, 
receiver of the South Carolina Railroad Company. 

The material facts as set forth in the pleas are, that Cyrus 
Gatewood et al. filed on the 5th day of July, 1878, a bill 
in the United States cireuit court for the district of South 
Carolina against the South Carolina Railroad Company, and 
other defendants, anong whom were the plaintiffs in the 
second above named attachments, for the foreclosure of a 
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mortgage, usually known as the second mortgage of the 
South Carolina Railroad Company, and the appointment of 
a receiver. On the same day the court issued its order. 
which was served on the same day on the South Carolina 
Railroad Company and the plaintiffs named in the second 
of the foregoing mentioned attachments, enjoining the de- 
livery of any property of said company, save to a receiver 
to be appointed by the court. On the 26th of July, 1878, 
the complainants in said bill amended the same, making the 
Peoples’ Saving Institution a party defendant to said bill, 
and on said 26th of July the said Institution was served 
with a copy of same, and said Institution has since appeared 
and answered. On the 19th of September, 1878, the. said 
' United States circuit court for the district of South Caro- 
lina, appointed John H. Fisher receiver, with directions to 
defend all existing actions against the South Carolina Rail- 
road Company, and all that might thereafter be brought 
against the company or himself. 

The order appointed him receiver of the entire property 
embraced in the trust deed (the mortgage) set forth in com- 
plainants’ bill, and this embraced all the property described 
in the levies of the attachments, and also of all the earn- 
ings and income of or from said property, whether the 
saine may have accrued before or since the 5th day of July, 
1878. 

On the 31st of July, 1878, the complainants in said bill 
filed their auxiliary bill in the United States circuit court 
for the southern district of Georgia, and on the 10th day of 
December, 1878, the said cireuit court for the southern dis- 
trict of Georgia passed an order appointing the said John 
H. Fisher receiver of all property embraced in the trust 
deed (a mortgage) mentioned in complainants’ bill, as is in 
the state of Georgia, and of all the earnings or income of 
or from said property, whether the same may have accrued 
before or since the 5th day of July, 1878, and with all the 
powers, privileges, rights, liabilities and duties imposed 
upon said receiver by the circuit court of the United States 
for the district of South Carolina. 





22 SUPREME COURT OF GEORGIA. 





The South Carolina Ratiroad Co. vs. The Peop’es’ Savin: Institution, etc. 





It is declared to be the intent and meaning of this order 
to confirm and adopt the order of the appointment of the 
United States court for the district of South Carolina, so far 
as the circuit court for Georgia has jurisdiction in the 
premises. 

The receiver is also directed to make a report of his act- 
ings and doings under the Georgia confirmatory order to 
the United States court for South Carolina. 

The mortgage for the foreclosure of which the bill was 
filed, was a second mortgage of the South Carolina Railroad 
Company, dated Ist day of October, 1872. It conveyed to 
the trustees therein named the entire property of said com- 
pany, whether in Georzia or South Carolina, for the pur- 
pose of securing the mortgage bondholders, subject to the 
lien of the first mortgage of said company, bearing date 
the first day of July, 1868. These appear as set forth in 
the amended bill, made a part of the bills of exceptions in 
these cases. All of the bonds provided for by said mort- 
gages or deeds of trust have been issued and are now out- 
standing. 

The attachment of the Peoples’ Savings Institution was 
based on a judgment obtained by said Institution in the 
court of common pleas for the county of Charleston and 
state of South Carolina, on the 14th day of June, 1478, (see 
declaration in attachment) for $6,485.94. This judgment 
was a balance due on a note dated October 6, 1877, (long 
subsequent to the execution of the second mortgage) pay- 
able January 7, 1878, for $14,000. Said note was secured 
by a pledge of 56 second mortgage bonds, each bearing 
plainly printed on its face and indorsed on its back, “sec- 
ond mortgage bonds of the South Carolina Railroad Com- 
pany.” They were received as security for said note, with 
full knowledge that they were bonds secured by a second 
mortgage of its property. At maturity of note, said bonds 
so pledged were sold, and were accounted for to defendant 
in a statement of the sale as second mortgage bonds. The 
suit in which the judgment was rendered was for the bal- 
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ance of said note, after crediting proceeds of the sale of 
said bonds. 

The attachment in the case of George W. Williams e¢ ad. 
was based on an alleged indebtedness of defendant to plain- 
tiffs for $43,065.21, evidenced by certain promissory notes— 
one dated May 12, 1877, due January 1, 1878, for $20,000 ; 
a second dated October 9, 1877, and payable on demand, 
for $19,000, and a third dated February 13, 1878, payable 
on demand, for $9,000. A second count of said declara- 
tion is based on an account composed of three items, dated, 
respectively, October 9, 1817, January 11, 1878, and Febru- 
ary 13,1878. This indebtedness was contracted long subse- 
quent to the execution of either of the mortgages. The first 
of said notes recites that there is deposited with the holder 
as collateral security nine of the sterling bonds of said com- 
pany (being the first mortgage bonds) and twenty-two of the 
second mortgage bonds. The second recites a like deposit 
of thirteen first mortgage bonds and sixty-two second 
mortgage bonds. The third, a like deposit of sixty-six 
second mortgage bonds. They thus acquired actual know- 
ledge of the first and second mortgages at the time of the 
creation of their debt. 

The plaintiffs in both cases are all residents of South Car- 
olina. The Peoples’ Savings Institution was made a party 
defendant to the bill early after the levy of its attach- 
ment. George W. Williams and his co-plaintifis were par- 
ties defendant before the levy of their attachment. 

In the case of George W. Williams e¢ a/., all the plain- 
tiffs named were members of the board of directors of the 
South Carolina Railroad Company at the time of the execu- 
tion of both of the mortgages, and one of said plaintiffs, 
Henry Gourdin, was one of the trustees named in the first 
mortgage, and they all vuted for the resolution directing 
the creation of said mortgages, and under and by virtue of 
which said mortgages were created and executed. 

Said mortgages were properly recorded in the state of 
South Carolina, but had not been properly placed on the 
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records in the county of Richmond, and state of Georgia, 
at the time said attachments were levied. They had been 
entered in the book of records but had been probated be- 
fore a notary public of South Carolina, and had not been 
probated before any duly authorized officer of the state of 
Georgia. Such record, it is admitted, was defective. 

Tt is admitted that since the date of the levy of the 
attachments, said mortgages have been properly probated 
before a Georgia commissioner, resident in South Carolina, 
and properly entered of record. 

The pleas based on these facts were first to the jurisdic- 
tion of the court in both cases. The second plea in the 
ease of the Peoples’ Saving Institution concluded with a 
prayer, that inasmuch as said Institution had positive know- 
ledge of the mortgages, any lien obtained by the attach- 
ment, or the judgment rendered thereon, should be post- 
poned to said mortgages. In the case of George W. Wil- 
liams and others, there were five pleas besides the plea to 
the jurisdiction, the first, praying that inasmuch as collater- 
als in the hands of plaintiffs are not exhausted, suit should 
be dismissed ; the second, that an account should be taken 
of the value of these collaterals, and judgment allowed 
only for excess of the amount of the claim over and ahove 
such value; third, that inasmuch as plaintiffs had actual 
knowledge of the mortgages, the lien of their judgment 
should be made posterior to the mortgage liens ; the fourth 
alleges that it was duty of plaintiffs, as directors of the South 
Carolina Railroad Company, to see to proper probate and 
record of the mortgages, that their failure to do so was a 
breach of duty on their part, and that as a consequence any 
lien which they might acquire should be posterior to the 
lien of the mortgages; and fifth, that inasmuch as said 
plaintiffs participated as directors in the execution of said 
mortgages, the lien of the mortgages should be made supe- 
rior to any lien either under said attachment, or any judg- 
ment based thereon. All the pleas were sworn to by John 
H. Fisher, receiver of South Carolina Railroad Company, 
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on March 4, 1879. To these pleas plaintiffs in both cases 
filed a demufrer, accompanied with a motion to dismiss the 
same, and at the same time served defendant with notice to 
produce, on the hearing, a copy of each and every legal or 
equitable proceeding set forth in the pleas and of the deeds 
of mortgage referred to therein, with probates thereof in 
South Carolina and Georgia. 

The grounds of demurrer were : 

First. That the pleas were not properly verified. 

Second. That they set forth no legal defense to plain- 

tiffs’ action. 
* Third. That the defendant, as a foreign corporation, can- 
not, as to liabilities incurred in South Carolina, be sued in 
personam in Georgia, and the proceedings in Georgia by at- 
tachment cannot be set aside or affected by any proceed- 
ings against the corporation in South Carolina. 

Fourth. That the proceedings in the United States courts 
in South Carolina and Georgia were void as to proceedings 
in the state courts of Georgia, especially when the attachment 
in the first case was levied before the party plaintiff therein 

_was made a party defendant in the proceedings in the 
United States courts. 

Fifth. Because the levy of the attachment gives juris- 
diction at its date, not the date of the suit or the appoint- 
ment of a receiver. 

Sixth. Because the comity of this state recognizes no 
rule of pleading, which it would violate the statute law of 
Georgia to enforce. 

On Saturday, the 12th of April, argument was had 
thereon. In compliance with the notice there was pro- 
duced at the hearing, and the same were referred to in ar- 
gument, and are now embraced in the bills of exceptions, 
the mortgages of the South Carolina Railroad Company re- 
ferred to in the pleas; a certified copy of the order of the 
circuit court of the United States for South Carolina, 
passed September 19th, 1878, appointing John H. Fisher, 
Esq., receiver of the entire property embraced in the 
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second of said mortgages; copy of an order of Judge 
Woods, of the fifth cireuit court of the United States for 
the southern district of Georgia, in a bill auxiliary to the 
bill in which the preceding order was passed ; a copy of an 
order by Judge Erskine, December 9th, 1878, and a further 
order of Judge Woods, December 10th, 1878 ; also the con- 
tracts between the South Carolina Railroad Company and 
the City Council of Augusta, dated August 10th, 1852, 
July 13th, 1857, and June —, 1869, referred to in the levies 
of the attachments, nfade a part of the brief of evidence, 
and embraced in the bills of exceptions. The statutes of 
Georgia and South Carolina relative to said South Carolina 
Railroad were also, by consent, made a part of the record in 
said case, having been referred to by counsel in the course 
of argument. Both sides announced that they would file 
with the court written briefs of argument. The counsel 
for defendant filed with their brief a motion, of which due 
notice was given to counsel for plaintiffs, to dismiss said at- 
tachments on the ground that an attachment would not lie 
against the South Carolina Railroad Company, said com- 
pany having been made expressly suable in the county of 
the state in which its road terminates, by section vii of 
the act of the legislature of Georgia of February 18th, 
1854, to charter the Charleston and Savannah Railroad. 

As thus presented, the cases were submitted to the court, 
and afterwards, to-wit: the 21st of April, 1879, being the 
first day of the April term, 1879, the dermurrer was sus- 
tained and the pleas were ordered stricken, and. the court 
held that the receiver was acting wltra vires, and was not 
properly in court. 

On the 24th of April, 1879, and during said term of the 
court, John H. Fisher, receiver of the South Carolina Rail- 
road Company, presented a petition to the superior court of 
said county, in both of said cases, praying, while protesting 
that the seizure by the sheriff under the aforesaid attach- 
ments was illegal, that his possession should be removed, 
and that he, the petitioner, should have the same possession, 
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actual and constructive, which the South Carolina Railroad 
Company had before the levy of the said attachments, 
which petition was refused by his honor, Judge Snead, on 
the 25th of April, 1879. 

On the same day Judge Snead awarded judgment in 
both cases, to be enforced by execution against the lots of 
land levied on under the attachments, also on the track 
with right to use horse power thereon, extending through 
Washington street to the Georgia Railroad track, as granted 
under the contracts with the city council of Angusta ; also, 
against all the rights and privileges that properly appertain 
to the South Carolina Railroad, as an instrument of trans- 
portation, as well as the right of way and superstructure, 
and all other rights which passed to the South Carolina 
Railroad under contracts with the city council of Augusta, 
and others, as far as described in the levy of attachments. 

It was provided in the case of the Peoples’ Saving Institu- 
tion, bnt which was omitted in the case of George W. Wil- 
liams e¢ al., that said judgment was to be enforced against 
the money and choses in action in the hands of the South- 
ern Express Company and Wellington Stevenson, gar- 
nishees, and also against whatever may be hereafter found 
in the hands of other garnishees. The judgment in the 
case of George W. Williams e al., also provided that it 
should be.enforced by execution on the bridge across the 
Savannah river, with the abutments, piers and privileges 
thereof. 

The exceptions are that the court erred in the case of the 
Peoples’ Saving Institution: 

First. In not dismissing the attachmert under section 7 
of the act of the legislature, February 18th, 1854. 

Second. In sustaining the demurrer. 

Third. In striking the pleas of defendant. 

Fourth. In holding that the receiver was acting ultra 
vires. 

Fifth. In striking the plea to the jurisdiction of the 


court. 
2 
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Sixth. In striking the second plea. 

Seventh. In striking the plea praying that the verdict 
and judgment should be so moulded that the lien should be 
posterior to the mortgage lien. 

Eighth. In refusing petition of John H. Fisher, receiver, 
for possession of attached property. 

Ninth. In passing the order refusing such possession. 

Tenth. In rendering the judgment on said attachment. 

Eleventh. In rendering judgment to be enforced against 
the property levied on under the attachment. 

Twelfth. In rendering judgment to be enforced by exe- 
eution on the track and right to use horse power extending 
through Washington street, Augusta, said right not being 
subject to levy and sale under attachment. 

Thirteenth. In rendering judgment against all the rights 
and privileges that properly appertain to the South Carolina 
Railroad as an instrument of transportation, as well as the 
right of way and superstructure, and all other rights which 
passed to said road under contracts with the city council 
of Augusta, as described in the levy of the attachment. 

Fourteenth. In rendering judgment to be enforced against 
all the rights and privileges that properly appertain to the 
South Carolina Railroad as an instrument of transportation , 
as well as the right of way and superstructure, said rights 
and privileges not being subject to levy and sale under 
attachment. 

Fifteenth. In rendering judgment to be enforced against 
the preceding and all other rights which passed to the South 
Carolina Railroad under contracts with the city council of 
Augusta, as far as described in the levy of attachment, such 
other rights not being subject to levy and sale under attach- 
ment. 

Sixteenth. In not making the lien of said judgment 
posterior to the lien of the mortgages. 

Seventeenth. In providing in said judgment for enforcing 
same against money and choses in action in the hands of 
tbe Southern Express Company and W. Stevenson, gar- 
nishees. 
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Eighteenth. In providing in said judgment for enforcing 
same against any effects thereafter to be found in the hands 
of other garnishees. 

Nineteenth. In providing in said judgment for enforcing 
same against money or property thereafter found in the 
hands of F. K. Huger, individually. 

Twentieth. In providing for enforcing same against same 
thereafter found in his hands as agent, in Georgia, of de- 
fencant. 

Twenty-first. In passing order requiring Southern Ex- 
press Company, as garnishee, to pay to plaintiff on said 
judgment the sum of $1,108.72. 

In the case of George W. Williams e¢ a/., the exceptions 
are the same as in the case*of the Peoples’ Saving Institu- 
tion, saving the 7th, 8th, 10th and 12th, which complain of 
error in striking the 4th, 5th and 6th pleas of defendant ; 
and the 9th, 11th and 13th, which complain of the court in 
not providing, in rendition of judgment, that the lien of 
attachment and judgment thereon should be posterior to 
the mortgage lien, on the grounds set forth ‘in the 4th, 5th 
and 6th pleas respectively. The 22d exception assigns as 
error rendering judgment to be enforced against the bridge 
across the Savannah river, with the abutments, piers and 
privileges thereof, and the 23d complains of the same judg 
ment on same ground, and on the further ground that said 
privileges are not subject to levy and sale under attachment. 

Besides the foregoing bills of exceptions, John H. Fisher, 
as receiver ot the South Carolina Railroad Company, filed 
two bills of exceptions, one in the case of the Peoples’ 
Saving Institution and one in the case of George W. Wil- 
liams e¢ al. They both complain of the decision of the 
judge of the superior court in refusing his petition for pos- 
session of the road, and in passing the order denying him 
such possession. 

The exceptions taken to the rulings of the court below 
are attenuated and specific, but may be embraced in the fol- 
lowing objections as insisted on here by the plaintiffs in 
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error as the main controlling questions made by the record : 
First, that the remedy by attachment could not be sustained 
in this state because the defendant could have been sued 
here by the ordinary process of law. Second, that the courts 
of this state had no jurisdiction to order the seizure of 
defendant’s property in this state by attachment after the 
filing of the bill in equity against it in the United States 
cireuit court of South Carolina, as set forth in the record. 
Third, that the levy of the attachments upon the defend- 
ant’s property in this state was illegal, the same being only 
a part of its entire railroad. Fourth, that Fisher, the re- 
ceiver of the United States circuit court should have been 
allowed to have defended the attachment suits by filing the 
several pleas set forth in the record. Fifth, that the court 
should have granted the petition of Fisher, the receiver, to 
take possession of the property of the defendant in this 
state levied on by the attachments. 

1. As to the first ground of complaint, the South Car- 
olina Railroad Company is a foreign corporation, and its 
residence is in that state, and by the laws of this state, 
attachments may be issued when the debtor resides out of 
the state, and against foreign corporations. Code, §$3264, 
3281. By the 7th section of the act of 1854, the South 
Carolina Railroad Company, by an arrangement with the 
city council of Augusta, was allowed to extend its road into 
said city, and was made liable to be sued by persons having 
claims against it in the proper courts of the counties and 
cities of this state, but that did not make it any the less a 
foreign corporation, and liable to be proceeded against 
by attachinent, as provideed by the general laws of the 
state—the provision that it might be sued in the courts of 
this state was merely a cumulative remedy for the better 
protection of our own people, but did not alter or repeal the 
general attachment laws of the state, nor any part thereof. 

2. As to the second ground of complaint, the bill in 
equity filed in the cireuit court of the United States in 
South Carolina, was not a general creditors’ bill, but a bill 
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to foreclose a certain mortgage made by the South Carolina 
Railroad Company. No receiver had been appointed by 
that court when the attachments were levied upon the de- 
fendant’s property in this state, and the mere pendency of 
that suit could not interfere with the execution of the attach- 
ment laws of this state within the jurisdictional limits 
thereof. 

3. As to the third ground, it does not appear that the 
general assembly has ever granted any franchises, privileges 
or immunities to the South Carolina Railroad Company in 
this state which would prevent a levy and sale of its prop- 
erty found here under legal process. All the rights and 
privileges which have been granted to it in this state, that 
we have been able to discover, is to extend its road into the 
city of Angusta, by an arrangement or contract made with 
the council of that city, and therefore the illegality of levy- 
ing the attachments on the defendant’s property in this 
state is not apparent to us. Perhaps a court of equity, on 
a proper case being made, would restrain the sale of that 
part of the defendant’s road which is in tliis state, under 
the attachment judgments, and decree that the entire road 
of the defendant should be sold; but that is not now the 
question here. The question here is as to the right of the 
plaintiffs in attachment to obtain judgments thereon in this 
state. 

4. In relation to the fourth ground, the preliminary step 
of Fisher, the receiver of the United States circuit court, 
should have been to have made application to the court 
below to be made a party to the suits against the defendant 
for the purpose of defending the same. if he desired to do 
so. This not having been done, there was no error in the 
court’s striking the pleas filed by him. 

5. Asto the fifth ground, it appears that the receiver 
was already in possession of the property, and as the only 
object appears to have been to get rid of the attachments 
levied thereon, the petition of the receiver was properly 
refused by the court. 
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We therefore affirm the judgment of the court below in 
all the cases, with directions that the judgments rendered 
in the attachment cases shall not be enforced by a sale of 
the property levied on, until a reasonable time shall have 
elapsed for the final disposition of the injunction granted 
by decree of the circuit court of the United States. 

Let the judgment of the court below in all the cases be 
affirmed with directions as herein indicated. 

Judgment affirmed with directions. 


Monroe et al. vs. Puitiirs, administratrix. 


Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.} 


1. In 1868, no ordinary had power to dismiss from his trust a guardian 

of free persons of color, appointed as such prior to the abolition of 
slavery, and appoint a successor in such guardianship. An order of 
dismission based on the appointment of a successor, and on an ac- 
counting with him instead of with the wards, is void if no citation 
or other notice to the wards, nor any election by them, is made to 
appear by recitals in the order, or otherwise. After the s/atus of free 
persons of color became changed both civilly and politically, a 
guardian of that class of persons was placed in new relations, and 
his holding of the property of his wards was thenceforth more in 
the nature of a general trust. Nevertheless, the ordinary had and 
has jurisdiction of returns relating to his management. Such 
returns are not conclusive upon him in all respects, but are open to 
explanation. 
During the existence of slavery, there was no Jaw or public policy 
against the ownership of personal property by free persons of color, 
and no law for any slave to have a guardian. The appointment 
of a white man as guardian for certain negroes, and his acting in 
such capacity, involved their freedom as a foregone conclusion. If 
they were de facto free in “‘ slavery times,” and he made returns to 
the ordinary in 1868, reaching back to 1854, in which he debited and 
credited them as his wards, it need not further appear whether they 
were free de jure or not, in order to hold him to account lawfully 
for a fund which he received for their benefit in 1854, and to the 
management of which, as their guardian, his said returns relate. 
He stands committed to their having acquired freedom by some law- 
ful means, and to their ownership of the fund. 
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The burden of proving that the fnnd was converted into Confederate 
bonds in a legal way, is upon the guardian, or his representative. 

. When the plaintiffs have introduced in evidence one o* several re- 
turns to the ordinary, made at the same time and sworn to in one 
and the same affidavit, the defendant may introduce the rest of the 
series, and the whole may be considered by the jury as one entire 
document. They are, however, not bound to give equal credit to 
all the several parts. 

. As to the effect of infancy in reply to the limitation act of 1869, see 

_ Jordan v8. Ticknor, 62 Ga., 123; Windsor vs. Bell, 61 Ib., 671. 


Guardian and ward. Free persons of color. Slave. 
Statute of limitations. Evidence. Before Judge Craw- 
rorp. Muscogee Superior Court. November Adjourned 
Term, 1878. 


Reported in the opinion. 


Brianprorp & Garrarp; THornton & Gries, for plain- 
tiffs in error. 


Prasopy & Brannon; James Russewi, for defendant. 
Bieckcey, Justice. 


On the 23d of April, 1878, three sisters—Victoria Mun- 
roe, Maria Gray and Missouri Overton —brought assumpsit 
against Laura Phillips as administratrix of Pleasant J. Phil- 
lips, deceased, in Muscogee superior court. The declara- 
tion alleged that the defendant’s intestate, as guardian of 
the plaintiffs, received from Henry Lowe, their reputed 
father, the sam of $4,268.76, on the first of January, 1854, 
to and for the use of the plaintiffs ; that he undertook and 
promised to pay the plaintiffs said sum when requested ; 
that neither he, while in life, nor his ad.ministratrix, since 
his death, has paid the same, e¢c. The defendant pleaded, 
first, non-assumpsit ; second, that at the March term, 1868, 
of the court of ordinary of Muscogee county, which court 
had jurisdiction of the trust, the intestate was by the judg- 
ment of that court discharged from his trust as guardian 
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of the plaintiffs, and then delivered all property and paid 
all money held by him as such guardian, upon a fair settle- 
ment of his accounts, to Philip Munroe, his successor in 
the guardianship, filing in the office of the ordinary the re- 
ceipt of the said successor in full; and that more than five 
years had elapsed after each of the plaintiffs became of age 
before their action was commenced; third, that more than ten 
years had elapsed before the suit, after the right of action, 
if any, had accrued ; and, fourth, that more than four years 
had elapsed before the suit, after the right of action, if any, 
had acerued. 

The case was tried, and the jury found for the defendant. 
The plaintiffs, not moving for a new trial, sued out a writ of 
error on the rulings and charge of the court, and its refusal 
to charge. The evidence at the trial disclosed the follow- 
ing state of facts: The plaintiffs were the negro slaves of 
Henry Lowe, and they, together with their brother, Polk, 
were his reputed children by Sophy Lowe, a woman of 
color (his own slave); that in the year 1854, the defendant’s 
intestate received from Henry Lowe $14,000.00 for Sophy 
and her four children, of which sum $1000.00 each was for 
her and the three girls, and $10,000.00 for Polk, the son ; 
that this fund was not turned over by Lowe to the intestate 
by deed, will or other writing, but it was in divers notes on 
good and solvent persons, and the notes were delivered in 
the presence of a witness ; that Lowe had previously made 
a will providing for Sophy and her children, but being ad- 
vised that it was not lawful to bequeath property to slaves, 
he gave the fund into the hand of the intestate in the man- 
ner above stated; that all this occurred in Georgia, where’ 
all the parties resided ; that Lowe died in July, 1854, and 
not long thereafter, perhaps in 1855 or 1856, the intestate 
sent Sophy and the plaintiffs to Washington, D. C., and Polk 
to Pittsburg, Pa.,or they went at his instance, he paying 
their expenses ; that the purpose was for Sophy to reside in 
Washington and educate her children, but she soon concluded 
to return to Georgia, and did return in two or three weeks, 
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bringing the plaintiffs back with her; that after their return 
they staid in Harris county about three weeks, and the 
intestate then removed them to Columbus, in Muscogee 
county. The plaintiffs introduced in evidence a certificate of 
the clerk of the inferior court of Muscogee county, under 
the seal of said court, dated May 6, 1856, describing Sophy 
as a free person of color residing in that county, reciting 
that advertisement had been made, and certifying that she 
was duly registered as a free person of color, and certifying 
also that the intestate was then her guardian. They-like- 
wise introduced the records of the court of ordinary of 
Muscogee county, containing all the returns of the intestate 
as guardian of the plaintiffs and their mother. The returns 
were all made and sworn to at the same time, one and the 
same affidavit verifying the whole series, and it was dated 
March 2, 1868. The plaintiffs read as their evidence only 
the returns for the first two years, the years 1855 and 1856, 
the former showing a balance against the guardian. of 
$4,148.19, and the latter of $3,913.45. The defendant read 
the other returns, and, over the objections of plaintiffs, 
read from the same records an order, or orders, passed by 
the ordinary at the March term, 1868, discharging the in- 
testate from the guardianship of the plaintiffs, and appoint- 
ing Philip Munroe in his place. It appeared that there was 
a full settlement and a receipt in full between the outgoing 
and incoming guardian; that the former turned over to the 
latter, as the assets, certain Confederate bonds and treasury 
notes, and gave him $50.00 in money for each of the plain- 
tiffs. The new guardian was the husband of Victoria, one 
of the plaintiffs. Not long after this transaction, Munroe 
and wife and the other two plaintiffs all emigrated to Li- 
beria, the intestate advising the two girls to go with their 
sister and her husband. The two never returned, but mar- 
ried in Liberia, and are there still. Munroe and wife came 
back to Georgia about 1871 or 1872, and Munroe died a 
year or two thereafter. As to the ages of the plaintiffs, it 
appeared that Victoria arrived at majority in 1863, and 
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married Munroe some time during the late war; the elder 
of the other two plaintiffs attained her majority in 1871, 
and the younger in 1872. Sophy, the mother, died in 
1864. The intestate, Phillips, died October 12, 1876, and 
letters of administration were issued to the defendant at 
March term, 1877. There was evidence introduced by de- 
fendant showing that Confederate money was collected dur- 
ing the war on paper payable to the intestate as guardian, 
and that he funded in Confederate bonds. No order to 
fund, such as the statutes passed during the war required, 
was produced. The judgment of the ordinary discharging 
the intestate from the guardianship, and appointing Munroe 
to succeed him, did not recite any citation or other notice 
to the next of kin or to the wards, nor any election by them ; 
nor did any such citation, notice or election appear by other 
testimony. 

The several propositions excepted to in the charge of the 
court were in substance as follows: 1. That a guardian is 
not estopped by his returns. 2. That if the plaintiffs were 
slaves in 1854, and if the fund claimed was at that time 
turned over to Phillips for their use and benefit, as part of 
a scheme for their emancipation, and for their support 
afterwards in Georgia, the gift was void, and plaintiffs can- 
not recover. 3. If the settlement was without fraud it was 
final, save that it was subject to be opened by the minor 
wards within five years after they arrived at majority. 4. 
That the limitation of ten years does not apply. 5. That 
if the guardian received Confederate money when he re- 
ceived it for himself, and when other prudent creditors 
received it, and if he afterwards invested it in Confederate 
bonds, in good faith and as the best that could be done at 
the time, then he would not be liable; and more especially, 
if without fraud he turned them over to Munroe, who 
received them in satisfaction. One of the exceptions is to 
the refusal of the court to charge, at the plaintiffs’ request, 
as follows: “If Lowe placed money in Phillips’ hands 
when the plaintiffs were slaves, for their benefit, and if the 
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plaintiffs afterwards became free, and Phillips, after their 
freedom, made returns to the court of ordinary whereby he 
admitted that he had money in his hands as their guardian, 
then he is bound by his returns to the ordinary.” 

1. There is no dispute that the plaintiffs are persons of 
color, and that Phillips was once their guardian. His char- 
acter of guardian is alleged in the declaration, and is ad- 
mitted in the second plea. But that plea makes the point 
that he was legally discharged by the ordinary, and a suc- 
. cessor appointed, in March, 1868. The record shows that 
the order of discharge was based on the order granted at 
the same term appointing the successor, and upon an ac- 
counting with the successor and not with the wards. It 
fails to show, nor is there any evidence whatever, that there 
was any citation or other notice to the next of kin or to the 
plaintiffs, or any election by them, or any of them, to change 
the guardianship. The general law providing for the dis- 
mission of guardians requires a previous publication of the 
application. Code, $1849. The provision for the resigna- 
tion of a guardian is found in the next preceding section, 
and reads as follows: “Any guardian who, from age, in- 
firmity, removal from the.county, or for any other cause, 
desires to resign his trust as such, may apply to the ordinary 
having jurisdiction of the trust, setting forth the reasons 
therefor, and also the name of some suitable person willing 
to accept the trust, whereupon the ordinary shall cite such 
person and also the nearest of kin of such ward, to appear 
at the next term of said court, and if the ordinary shall be 
satisfied that such change of guardians will not be detri- 
mental to the interest of the ward, and no good cause is 
shown against it, he shall grant the prayer of the applicant, 
discharging him from his trust on the following conditions, 
viz: that he shall forthwith deliver all property and pay 
all money held by him as such guardian, upon a fair settle- 
ment of his accounts, to his successor; and upon the filing 
of the evidence of such settlement, and the receipt in full 
of hissuccessor, the guardian shall be discharged from his 





38 SUPREME COURT OF GEORGIA. 





Munroe ef al. v8. Phillips, administratrix. 








said trust. The ward shall have the privilege, within five 
years after he comes of age, to re-open such settlement and 
call for an account.” If this provision were applicable, we 
think the evidence fails to show that it was pursued. It 
contemplates that the nearest of kin of the ward shall be 
cited, and have an opportunity to show cause. But we do 
not think it can be held applicable, for the reason that all 
guardianships of free persons of color were terminated, as 
guardianships strictly, when the status of free persons of 
color became changed both civilly and politically by the’ 
results of the war and what ensued. If Phillips was the 
guardian of negroes prior to the war, they were free persons 
of color, for there was no law for any sleve to have a guar- 
dian ; and the distinctive legal class “ free persons of color” 
had ceased to exist in this state in 1868. This great change 
of status placed those who had been guardians of that 
class in new relations, and their subsequent holding of the 
property of their former wards was in the nature of a gen- 
eral trust, superinduced by operation of law. The guar- 
dianship proper having terminated, such guardians could 
no more resign to or before the ordinary than could a guar- 
dian appointed for an infant, during infancy, resign after 
his ward had become of age. Adult negroes could at once 
call their former guardians to account ; and infant negroes 
could do so too, suing, if not by a next friend, by a 
guardian appointed for them as infants. Doubtless it 
would have been perfectly competent for the ordinary, on 
due citation, or on the election of the two plaintiffs who 
were then minors, to have appointed a guardian for them, 
not as free persons of color, but as infants. The mistake 
was in applying the law of resignation and succession, 
where the law of a new and original guardianship of alto- 
gether another class from that which had existed and ex- 
pired, was applicable. Nor was this quite all of the mis- 
take, for as to the plaintiff who was no longer a minor in 
18638, there was no cause for a further guardianship of any 
sort. The true view of the situation of Phillips in 1868 is, 
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not that he was the holder of a living guardianship with 
power to resign it, but that he had already been turned out 
of office as guardian and converted into a trustee of a more 
general class; nevertheless, as all trustees having in their 
hands a pecuniary fund, as a part of the trust estate, or 
receiving any sums of money as income or proceeds of such 
estate are, by section 2324 of the Code, to make returns to 
the ordinary . . . under the same rules and regulations as 
are prescribed for guardians, the ordinary was not without 
jurisdiction of the returns which Philips made. We rule, 
too, that his returns are not conclusive against him in all 
respects, but are open to explanation. See 45 Ga., 520; 
59 7b., 213, and compare LL /d., 262; 25 7b., 696. 

2. But we do not agree with the circuit judge that they 
can be explained to the extent of breaking up the whole 
trust, and putting a negative upon the very existence of the 
trust relation and of the admitted guardianship out of 
which that relation sprang. We are dealing with person- 
alty and not with realty, and this is material to be borne 
in mind when comparing the present case with some cases 
that have preceeded it. While slavery existed, there was 
no law or public policy against the ownership of personal 
property (other than slaves) by free persons of color, but 
a different rule prevailed as to realty. Personalty could 
be owned by free persons of color, without limit, in all parts 
of the state. But by aslave nothing cculd be owned, for 
all his acquisitions belonged, as he did, to his master. The 
appointment of Phillips as guardian for the plaintiffs and 
their mother, and his acting in the capacity of their guardi- 
an, presupposed their freedom—involved it asa foregone 
conclusion. He could not have been the guardian of 
slaves; there was no law for it. If these negroes were de 
Juvto free (and the evidence indicates they were, long before 
slavery was abolished) and if Philips acted as their guar- 
dian from and after 1854, debiting and crediting them 
as his wards, (and his sworn returns show that he so did) 
what matters it whether they were free de jure or not? 
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We have the oath of Phillips that he wastheir guardian, 
that he had their funds as such, and expended a part thereof 
for their benefit. The other evidence shows that the funds 
came by gift from their reputed father, and not from Phil- 
lips. The latter was not dealing with the wards as free, at 
his own expense, and never in his life-time made the point 
that they were not free. As late as 1868, he recognized 
and avowed their freedom, as dating at least as far back as 
1855, and their title to the original fund in his hands, and 
this he did by a solemn admission in judicio. Can his rep- 
resentative, at this late day, raise the question of their free- 
dom de jure,and overturn the whole fabric of guardianship, 
trust and title? Hasso wide a range ever been taken under 
the name of explaining returns? All slavery long ago abol- 
ished, one of the wards (the mother) dead, the guardian 
dead, and now the questions are made for the first time, 
were the wards free? Could they legally have a guardian in 
1855, and for the ten years succeeding? Could they own 
the personal property which the guardian never claimed 
for himself, but always treated as theirs? We think the 
guardian stood committed to the theory that his wards had 
acquired their freedom by some lawful means, and to their 
ownership of the fund, (the fund being personalty) and that 
his administratrix must abide the consequences. 

3. The returns are open to explanation as to the amount 
of the fund, the changes through which it underwent, etc., 
but no conversion of it from one form into another, as into 
Confederate bonds, could be recognized as binding upon 
the wards, un'ess it was made in a legal way. To invest 
trust assets in Confederate bonds, the statutes on that subject 
in force at the time, with reference to the procuring an 
order from the judge of the superior court, had to be pur- 
sued. The burden of proof on this branch of the case is 
upon the defendant. 

4. Though the plaintiffs read but two of the returns, it 
was competent for the defendant to introduce the rest, and 
for the jury to consider the whole as one entire document, 
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giving more or less credit to the several parts as they thought 
they deserved. The returns were all made at the same 
time, and sworn to in one and the same affidavit. 

5. The declaration is not properly framed, and if it had 
been demurred to, it onght to have been amended. Indeed, 
it ought still to be amended, so as to set out the actual facts 
more fully. But the question of limitation was not raised 
upon the declaration separately; and on the evidence, the 
ten years term, and not that of five or of four years, applies 
Code, §2922. The cause of action could not be considered 
as accruing before free persons of color ceased to exist in 
our system as a separate class, The two plaintiffs who 
were infants when the war closed would have the full ten 
years from the time they attained majority. Code, §2926 
It will be noticed that the application of the act of 1869 
was not suggested in the record. If it had been, with the 
declaration left in its present shape, the following cases 
would have been somewhat in point: Windsor vs. Bell, 61 
Ga., 671; Jordan vs. Ticknor, 62 [b., 118. And see Beavers 
vs. Camp, last term. ‘The declaration is very unsatisfac- 
tory, when compared with the evidence, but it is amendable, 
and no direct point seems to have been made upon it below. 

Cited by counsel for plaintiffs. On change of guardians, 
Cobb’s Dig., 985, 977; Code, $1811. On estoppel by re- 
turns, Ll Ga., 262; 25 Zb., 696 ; 1 G'rl’f on Ev., §$207, 208 ; 
1 Bos. & Pull., 293; Code, §3753. On period of limita- 
tions, Code, §§2922, 2926, 2931. 

Cited by counsel for deferdant. On gift to slaves, 6 Ga., 
539; 20 7b., 338; 26 [b., 225, 625; 30 1b. 253, 275; 38 
Ib., 655; 46 Zb., 361, 399; 58 Zb., 118; 61 76.,248. On 
change of guardians, Code, §1848; Cobb’s Dig., 985, 999; 
and sufficiency of recitelsin the order, 47 Ga., 195; 52 Z5., 
604; 56 Zb., 307, 308. On limitations, 54 Ga., 500; 55 
1b., 35; 56 Lb., 416; 58 Lb., 382. 

Judgment reversed. 
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Lyncou vs. GOLDSMITH. 


. An instrument in the following terms: ‘ Atlanta, Ga., February 
1ith, 1873. This is to certify that Mike Lynch has deposited in the 
Dollar Savings Bank three hundred and fifty dollars, subject to his 
order, on the following terms: interest at seven per cent. on call, 
or ten per cent. by the year. J. M. Willis, cashier,” and indorsed 
in blank by Lynch the payee, is in effect a negotiable promissory 
note, payable generally on demand, and due immediately, and no 
demand, notice or protest is necessary to charge the indorser. 

. The indorsement of negotiable paper in blank imports, prima facie, 

an undertaking to pay, and the burden of rebutting the presump- 
tion is on the indorser. 
Where the indorsement is in blank, and the indorser, at the time of 
negotiating the instrument, construes the indorsement as a transfer 
of title unattended with liability on his part, and the other party 
knows he so construes it, and does not object, that construction, 
in the absence of an express agreement to the contrary, will control 
as between these two parties. 

. Considered alone, or in connection with the rest of the instructions 
given to the jury, so much of the charge of the court was erroneous 
as directed the jury thus: ‘‘See what material facts going to illus- 
trate the issue stand undisturbed before you, and then see to what 
conclusion those material, facts in the case undisturbed lead your 
minds, and as they may lead your minds, you so believing them, 
why, you must so find,” the losing party being dependent for success 
chiefly on the controverted matters in the evidence, while the mat- 
ters not controverted, considered by themselves, necessitated a ver- 
dict against him. 


Negotiable instruments. Indorsement. Protest. Charge 
of court. Before Judge Crarx. City Court of Atlanta. 
December Term, 1878. 


Goldsmith sued Lynch as indorser on five certificates of 
deposit differing only in dates and amounts, one of which 
is copied in the first head-note, aggregating $1,450.00, be- 
sides interest. The declaration was in the short statutory 
form with copies attached. The defendant pleaded as fol- 
lows: 

1. The general issue. 

2. That on December 9, 1873, the defendant exchanged 
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the duvtieaien sued on with plaintiff for a house and 
lot, and indorsed them in blank solely for the purpose of 
passing the title thereto, and not with any intention of be- 
coming liable ou said indorsement, as was well known to 
the plaintiff. 

3. That at the time of this exchange, the certificates 
were worth par, and were selling in Atlanta at eighty cents 
on the dollar, whilst the house and lot were not worth more 
than $2,000.00. 

4. That no demand was made on the Dollar Savings 
Bank, the place where said moneys were left on deposit, 
before this suit was brought. 

5. That said certificates were made and were payable at 
the Dollar Savings Bank, a chartered bank having its place 
of business in the city of Atlanta, that payment was never 
demanded, that said certificates were never protested, and 
that defendant was never notified of any demand or of any 
protest. 

The plaintiff introduced in evidence, besides the five cer- 
titicates sued on, three others aggregating $550.00, which 
had been tonuiiensed to him by defendant at the same time, 
and with which he had subsequently parted. 

The plaintiff testified, in brief, as follows: Came into 
possession of the certificates on December 9, 1873. Made 
repeated demands on the Dollar Savings Bank, and on each 
of its officers, but it was in a state of suspension, and has 
so remained ever since. The certificates were not protested. 
The bank was a chartered institution doing business in the 
city of Atlanta. Told defendant that the certificates had 
not been paid. 

Defendant introduced the eed to the lot for which he 
exchanged the certificates. It purported upon its face to 
be in consideration of $2,000.00. 

J. M. Willis testified, in brief, as follows: Was cashier 
of Dollar Savings Bank. It suspended September 25, 
1873. It was put into the hands of the stockholders on 
October ist, and on the 4th of the same month W. S&S. 

8 
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cee: "Lynch es. Goldsmith. 
Thomsen, Esq., under their direction, took charge of it. 
After that, witness assisted’ him. Subsequently plaintiff 
came into the bank and asked witness how they were get- 
ting on? to which he replied that they were trying to get 
the bank on its feet again, ete. Plaintiff showed him some 
certificates which he had beught of Lynch, but made no 
demand for payment. The certificates then sold for 60 to 
75 cents on the dollar. Jt was then thought that the bank 
would pay all of its debts and leave something for the 
stockholders. . 

M. Lynch, the defendant, testified, in brief, as follows : 
There was about $175.00 in interest due on the certificates 
at the time of the trade. They cost him $2,003.40 ; that is 
to say, he had to pay $3.41) more than the principal to get 
one of them. On or about December 1, 1873, plaintiff 
asked defendant if he had any money in the Dollar Savings 
Bank. Defendant replied that he had, and inquired what 
plaintiff would give for the certificates? Plaintiff said he 
had no money, but would give a house and Jot for them. 
Defendant replied that he did not want a house and lot, 
but would rather sell them for cash and throw in the inter- 
est. After that, every time plaintiff passed his store, he 
would come in and talk about the “swap.” Defendant 
continued refusing until plaintiff told him to go and look 
at the house, which he did, and after consulting with his 
partner he consented to trade. Plaintiff came to see him 
from seven to a dozen times on the subject. In not ex- 
eeeding twenty minutes after defendant consented to swap, 
plaintiff brought the deed and put it on his show case. 
Defendant then got the certificates, when plaintiff said that 
as they were payable to his order he must indorse them, 
and he (plaintiff) would stand between him (defendant) and 
danger, but he could not do anything with them unless 
defendant’s name was on them. Defendant then indorsed 
them in blank. He did not put his name there to be liable 
if the bank failed to pay; if he had ever thought that he 
would be liable he would not have done it. It was solely 
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on the faith of plaintiff's promise to stand between him and 
danger that he indorsed. Two or three days after the 
trade, and after defendant had been to the house, and had 
seen that it had only two good rooms in it, and two shed- 
rooms, he met plaintiff and said: “Idid not think you 
would swindle me; I want you to rue back, and I will give 
you ten dollars for the trouble of drawing the papers.” 
Plaintiff declined this proposition. For various reasons: 
stated, does not regard the house and lot as worth more- 
than $1,500.00, if that, though it is assessed by the city at 
$1.800.00. . 

W.S. Thomson, Esq., testified that he took charge of the 
assets of the bank for the stockholders about October 1, 
1873, and so remained until January, 1874. The bank was 
adjudicated to be bankrupt about March 24, 1874, and wit- 
ness and Candler were appointed trustees, and have since 
had charge as such. About December 10, 1873, certificates 
of deposit sold for 80 cents cash as an investment. They 
were then worth from 75 cents to par. Plaintiff never 
made any demand on witness for the payment of the cer- 
tificates held by him. 

The above synopsis of the evidence for the defendant 
will clearly show the nature of the case and the questions. 
involved. It is only necessary to add that the plaintiff, in. 
rebuttal, controverted every material statement. He insisted 
that he parted with his house and lot for the certificates on. 
a bank in a state of suspension solely and expressly on the- 
faith of defendant’s indorsement, and that he only did this 
in response to the urgent and repeated solicitations of de- 
fendant ; that his house was well worth $2,200.00, the price 
charged, not $2,009.00 as erroneously stated in the deed ; 
that the interest on the certificates at the time of the trade 
amounted to about $200.00; that from the suspension of 
the Dollar Savings Bank, defendant was in a great state of 
excitement and alarm lest he should lose his money, and 
seemed to be of the opinion that becanse plaintiff was the - 
cashier of the Georgia Banking and: Trust Company, with 
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which the Dollar Savings Bank kept an account, and in 
close intimacy with the officers of the latter institution, 
that he could save him in some way; that defendant was 
not satisfied to leave the certificates with him simply for 
collection, but insisted that he (plaintiff) should become in-. 
terested in them in some way, and after many entreaties and 
importunities on the part of defendant this trade was made ; 
that the house was well worth the sum asked, and that de- 
fendant well knew that plaintiff would never have taken the 
certificates therefor unsecured by his indorsement, so as to 
be protected in case he failed to collect from the bank. 

There was testimony upon collateral points tending to 
sustain and refute the statements of the parties at interest, 
not deemed material here. 

The jury found for the plaintiff the full amount sued 
for, with interest. 

The defendant made a motion in avert of judgment as 
follows, to-wit : 

1. Because said defendant, if bound at all upon the in- 
struments sued on, was bound as a security, and was liable 
as a security, and not as an indorser, and he was improperly 
sued in said action as appears on the face of the record. 

2. Because the Dollar Savings Bank, the maker of said 
instruments sued on, and on which said defendant was so 
liable, if liable at all, as security, was not sued. 

3. Because the instraments sued on were not in law such 
as could be transferred by blank indorsement, and thus 
create the liability on the person making such indorsement, 
of indorser as known to our law. 

4. Because no demand and notice were averred as is nec- 
essary to charge an indorser on a negotiable instrument, pay- 
able at a chartered bank, if said instruments sued on are 
promissory notes and so payable. 

The motion was overruled and defendant excepted. 

The defendant also filed his motion fora new trial upon 
the following, amonst other grounds, to-wit : 

1. Because the court erred, in charging the jury as fol- 
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lows: “It is immaterial, gentlemen, whether this is called 
a promissory note or what is the particular class or style 
of paper this is under the law. It is sufficient that it is ne- 
gotiable paper. The paper is in evidence, and undisputed 
as to its contents, and it isa promise on the part of the 
bank to pay to Lynch, or his order, the sum of money. It 
draws interest at 7 per cent. per annum, if on call, and 
at 10 per cent. by the year. I say that that is sub- 
stantially the contents of the papers that are sued on. It 
was not, in my judgment, necessary that upon this paper 
there should have been any demand upon the bank for its 
payment, or as a consequence, any protest or not:ce of pro- 
test to Lynch to hold him liable, if you believe that at 
the time of this indorsement this bank was in a state of 
suspension. But so far as the demand is concerned, if you 
believe that a demand was made upon the president or the 
cashier of this bank, or both, that would satisfy the require- 
ments of the law so far as demand is concerned.” 

2. Because the court erred in charging as follows: “Every 
indorsement of a paper isa new contract as between the 
indorser and the person to whom indorsed, who is called the 
indorsee, and is an engagement upon the part of the indorser, 
if that indorsement is not upon any condition, not limited 
or qualified in any way, that he will become liable to the 
indorsee or any one to whom he may indorse that paper 
according to the legal tenor and effect. That being the 
true law governing indorsements, and if you believe the 
evidence satisfies your minds that Mr. Lynch put his name 
upon these papers without qualification, without restriction, 
the presumption is that he intended to bind himself accord- 
ing to the law of indorsement, as I have stated to yon, 
and if le expects to relieve himself from the effect of that 
indorsement, he should show, to the satisfaction of the jury, 
some reason, good in law, why he should not be made so 
liable.” 

3. Because the court erred in charging as follows: “But 
if the matter was not understood between the two parties 
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at the time, or rather, I should have stated it, that in order 
for you to find that Mr. Lynch is not liable upon this in- 
dorsement, you must believe from the evidence, that it 
was the contract and the understanding of both the parties 
at the time, that it was not to be so.” 

4. Because the court erred in charging as follows: “See 
what is most natural, probable and reasonable under the 
several circumstances in the case, and also see, and perhaps 
more particularly see, what material facts going to illustrate 
this issue, stand undisturbed before you, and then see to 
what result and to what conclusion those material facts in 
the case undisturbed lead your minds, and as they may lead 
your minds, and you so believing them, why you must so 
find.” 

5. “Because the court erred in refusing to charge as fol- 
lows: “Lynch pleads that he exchanged said instruments 
sued on for a house and lot in the city of Atlanta, and that 
he indorsed said instruments in blank solely for the purpose 
of passing the title thereto, and not with any intention or 
purpose of becoming liable upon said indorsement, and 
that this was well known to Goldsmith. The court charges 
you that if the indorsement was made by Lynch to pass 
title to the instruments sued on, and with the intention of 
not being liable thereon as indorser, and Goldsmith knew 
that was Lynch’s understandIng when Lynch made said 
indorsement thereon, then Lynch would not be liable.” 

The motion was overruled, and defendant excepted. 

Error was assigned upon the refusal to arrest the judg- 
ment and to grant a new trial. 


Jexius L. Brown; Horxins & Gtenn, for plaintiff in 
error, cited on liability of Lynch as surety, and not as in- 
dorser, 4 Ga., 115, 280; 29 Jb., 704; if indorser, there 
should have been averment and proof of demand and _ no- 
tive, 41 Ga., 614; 44 /d., 185; 9 Fla., 212. Certificates 
were not negotiable promissory notes, Code, §$2103, 2105, 
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2774; 56 Rac 206; 6 Watts & S., 997, 9 235 ; 8 Ib, 353 ; 57 
Ga., 510; 44 Lb., 636; 8 Zb., 178 ; 2 Dan. Neg. ius. 981698, 
1704; 48 N. Y., 478; l Greenleaf’s Ev., $305 ; 28 Pa, State, 
452. Charge as to demand and notice error, Code, $2781 ; 
44 Ga., 178; 25 Miss., 571; 2 Wheat., 29; 3 John. Ch., 
142; 27 Maine, 285; 2 Binney, 279; 8 John., 322. Re- 
fusal-of request error, 4 Ga., 294; 42 Zb., 290. Error to 
refer the jury specially to the undisturbed facts, 61 Ga., 
342, 475; 59 Jb., 408, 584; 57 Zb., 489. 








Joun D. Cunnincuam; B. F. Aszorr; Grorer C. Spann, 
for defendant, argued as foilows: If Lynch was security, 
defect cured by verdict, 62 Ga., 73; 45 Zb., 98; Code, 
§3590. Bank not necessary, party, Code, §§2162, 2168. 
Certificates negotiable, Code, §2776; 56 Ga., 605; Dan. 
Neg. Ins., §$1702 e¢ seg. No demand and notice necessary, 
Code, $2781; 56 @a., 605; 52 7b., 438; Morse on Bank- 
ing, 33. Charge legal, and refusal covered by general 
charge, 50 Ga., 119; 53 Zb., 570, 633; 60 7b., 264, 609; 


41 Ib., 186 ; 43 b., 529; 55 Lb., 696; 54 J., 146; 61 Ld., 
401i; 60 76., 309; 58 7b., 306. 


Buieckey, Justice. 


There was no cause for arresting the judgment. The 
declaration was framed on a correct theory of the law, was 
full enough, and set forth a cause of action. The instrue- 
tions of the court, except that portion of the same embraced 
in that ground of the motion for new trial numbered 4th 
in the report, were substantially correct, but did not ex- 
haust the case. The request to charge reported in the 5th 
ground of the metion was proper, and was in writing. It 
should have been given to the jury. A new trial results 
from the denial of the request, and from the misdirection 
which is quoted in the last head-note ; but it is proper to 
go over some of the points made in the regord, and dispose 
of them severally. 
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1. The instruments issued by the bank and indorsed by 
Lynch are, in effect, negotiable promissory notes, payable 
generally on demand and due immediately. That they are 
promissory notes, see 7 Ga., 84; 6 7b., 588: 7 7b., 584; 9 
[b., 338 ; 17 26.,574. They contain words of negotiability, 
being payable to Lynch’s order. 56 Ga., 205 (text) ; 62 7b., 
79, (text). That they are to be constrned as payable gener- 
ally, and at no particular place, and therefore not at a char- 
tered bank, see 13 Ga., 287. And that they belong to the 
class of paper payable on demand, and consequently due 
immediately, see 56 Ga., 605; 15 Ib., 257; Code, §2791 
With reference to demand upon the maker and notice to 
the indorser, the Code is decisive. It provides, in section 
2781, that when promissory notes are made for the purpose 
of negotiation, or intended to be negotiated, at any char- 
tered bank, and the same are not paid at maturity, notice of 
the non-payment, and of protest for non-payment, must be 
given to the indorser, or the indorser will net be held lia- 
ble, and that upon no other notes shall notice or protest be 
held necessary to charge the indorser. The instruments 
which we are considering were indorsed long after maturity, 
and therefore if they had been expressly payable at bank, 
the indorser was not entitled to notice. 44 Ga., 178. 
Again, if, as we have held, the instruments were payable 
generally, demand and notice were unnecessary to bind the 
indorser. 44 Ga.,63. The better opinion seems to be that 
the face of the paper, and that alone, is to govern on the 
question of right to notice. 4 Ga., 106; 30 7b., 271; 52 
1b., 131; 59 Ld.. 776. Apparently contra, 23 Lb., 177. 

Having spoken thus far for the court, candor obliges me 
to add, that since the decision was pronounced, the follow- 
ing line of reflection has occurred to me: What is a cer- 
tificate of general deposit issued by a bank? Is it not an 
acknowledgment of the bank that it has received a loan of 
money froin the depositor, coupled with a promise implied, 
if none be expressed, that it will repay the loan at the bank 
upon actual demand or call, if no particular time or place 
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be specified? Does not the known course of business re- 
quire this construction, and does not the nature of the 
transaction suggest it? If these questions be answered in 
the aftirmative, there is no dishonor of the certificate until 
after actual demand at the bank, and consequently not until 
after such demand is the paper over-due. If demand must 
be made at the bank, then the bank is the place of payment ; 
and the right of the indorser to notice would seem to follow 
unless the fact that the bank was in a state of suspension, 
and so known to be by both parties, when the certificates 
were negotiated, constitutes an excuse for the omission of 
notice. ut I pass on to the other points. 

2. There can be no possible doubt that the indorsement 
of Lynch imported, prima facie, an undertaking to pay, 
and that the burden of rebutting is on him. He was the 
payee of the certificates, and he indorsed in blank, and 
after so indorsing, made delivery, and received value. 
Formerly he would have been precluded from shielding 
himself by parol evidence, but under the Code he may do 
so. While a blank indorsement, standing by itself, still has 
a distinct legal meaning, it is, in relation to extrinsic facts, 
an unbounded ambiguity—a line with an unlimited margin 
on either side. 

3. As was his right, Lynch attempted to explain and 
qualify his indorsement by his own testimony, after plead- 
ing that he indorsed solely for the purpose of passing title, 
and with no intention of becoming liable, and that this was 
well known to the plaintiff. In the request to charge which 
the court declined, it was sought to have this defense recog- 
nized as legally available. The action was between the 
original parties, and no rights of third persons were involved. 
The Code says, in section 2756: “The intention of the 
parties may differ among themselves. In such case, the 
meaning placed on the contract by one party, and known 
to be thus understood by the other party, at the time, shall 
be held as the true meaning.” It seems to us clear that the 
request to charge was within this section of the Code; and 
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there was undoubtedly some evidence that Lynch under- 
stood the effect of indorsing in blank, under the special 
circumstances, to be as he alleged in his plea, and that his 
understanding was known at the time to Goldsmith. The 
indorsement being in blank, this evidence did not contra- 
dict the writing, but went to explain its ambiguity. The 
conflict in the evidence should have been left to be settled 
by the jury, but they should have been instructed as matter 
of law that the defense was sufficient if they found as 
matter of fact that it was proved. 

4. The absolutely predominant influence which the court, 
in charging the jury, gave to the “undisturbed” facts was 
error. The facts which were in repose, uniess some of 
them were made to bend to those which were in agitation, 
necessitated a recovery by the plaintiff. The true dispute 
lay in the region of the controverted facts, and to reach a 
correct verdict without disposing of them was impossible. 
Not by one description of facts or another, but by ad/ the 
facts, ought the finding to be governed. 

Judgment reversed. 


FLANEGAN vs. Tus Sratre or GeEorota. 


[WaRrnER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


1. Where a homicide was committed in the dark and in the midst of a 
crowd, and there is question whether a wound in the back from 
which the death may have resulted, was made by the prisoner or 
by another, a declaration made by a bystander immediately after the 
rencounter, to the effect that he, the bystander, cut the accused in 
the back with a knife, when the accused had no such cut in the 
back, but deceased had, is admissible for all purposes as part of the 
res geste, and a charge of the court confining such evidence to the 
single object of impeaching the testimony of the bystander, is error 
for which a new trial should be granted, though in other respects 
no errors were committed, and the case otherwise was fairly tried, 
the fight occurring in a crowd at night, and the evidence being con- 
flicting. 
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. Newly discovered testimony tending to impeach a witness, and in 
the main cumulative, will not be sufficient ground, of itself, for the 
grant of a new trial. 

. That a juror while charged with the case, had one or two casual 
communications with persons not on the jury, and that the bailiff 
in charge procured newspapers for him late in the evening and 
shortly before the verdict was found, will not necessitate a new 
trial, it appearing that nothing was said or done which had any 
bearing on the case, or which damaged the defendant. (R.) 

. Taking the entire case together, we find no other error except that 
stated in the first head-note. (R.) 


Criminal law. Charge of Court. Evidence. es geste. 
New trial. Jurors. Before Judge Crawrorp. Marion 
Superior Court. April Term, 1879. 


The following, in connection with the opinion, sufficiently 
reports this case : 

Flanegan, as principal in the first degree, and two others, 
as principals in the second degree, were indicted for the 
murder of one Tullis. The evidence on the trial of Flane- 
gan was, in brief, as follows: Ata party which took place 


at the house of a Mr. Gordon, Tullis wanted a fiddle which 
Flanegan had, and refused to give up; after playing awhile, 
he went out to the front of the house, and in a short time 
one Pickett came in and reported to Tullis that Flanegan 
was out there abusing him. Tullis went out, and a col- 
loguy ensued in which Pickett joined with Tullis, and ren- 
dered himself efficient in bringing on a difficulty. Finally 
Tallis invited Flanegan to go out in the yard and fight ; the 
latter seems to have been loth to do so, but at length they 
did go, and a fight ensued. Several others besides the 
principal actors took a hand in the affair. Such as were 
made witnesses testified that they were separating the 
parties, and acting as peace-makers, while other witnesses 
insisted that most of them acted in a manner too energetic 
to comport with peaceful intentions. Tullis was cut with a 
knife; Flanegan was not hurt; Tullis died from his 
wounds. The evidence for the state pointed to Flanegan 
8 the one who did the cutting. One of his lines of defense 
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was that it was dark, and in the melée the cutting was done 
by some other than himself. When Gunnels, a witness for 
the state who testified to having sought to separate the 
combatants, was asked if at the time, or within a moment 
or two thereafter, he had not said “ Where’s the God 
damned rascal? Let’s kill him!” and if Pickett had not re- 
plied “ He’s gone, but I gave him five gashes in the back 
before he got away,” the witness denied any such conver- 
sation. Other testimony was introduced to show that it 
did take place. In his charge, the court limited the effect 
of this testimony to the purpose of impeaching Gunnels. 
In regard to the details of what was said by the parties, ete., 
the evidence was very conflicting. 

The jury found the defendant guilty of voluntary man- 
slaughter. He moved for a new trial on the following, 
among other grounds: 

(1.) Because the court erred in limiting the scope of the 
testimony, as set out above. 

(2.) Because of newly discovered evidence. [On exami- 
nation of the affidavits in support of this ground, it ap- 
peared that the new evidence was merely cumulative of 
that already introduced. } 

(3.) Because one of the jurors communicated with various 
people after being charged with the case; and because the 
bailiff in charge of the jury left his post and carried mes- 
sages for the juror. [The affidavits for the state show that 
the juror spoke toa lady at the hotel where the jury were 
domiciled, and asked her for a pack of ecards called 
“authors ;” that he received the cards and also a cigar; 
that the bailiff, at the request of the juror, sent for some 
newspapers and afterwards went himself for them. But 
these affidavits show that nothing was said by the juror to 
any one in regard to the case under consideration ; that the 
jury were kept under lock and key; that, under the direc- 
tion of the court for the bailiff to allow the jury to have 
papers, ete., to read during the night, he had endeavored 
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to get the newspapers which the juror wanted, and did ob- 
tain and deliver them late in the evening just before the 
verdict was found; that nothing was said or done to influ- 
ence the juror in his decision. | 

The motion was overruled, and defendant excepted. 


W.S. Wattace; Branprorp & Garrarp; E. M. Bort, 
for plaintiff in error. 


H. Bussey, solicitor-general, by Jonn Prasopy, for the 
state. 


JACKSON, Justice. 


The defendant was indicted for murder and found guilty 
of voluntary manslaughter; a new trial was denied him, 
and he excepted. 

1. After a very mature consideration of this case, we 
have concluded to grant a new trial on the ground that the 
court erred in one material point in the charge to the jury. 
It appears from the record that Gunnels, a witness for the 
state, in answer to cross questions, said that he did not say 
just after he pulled the accused from the deceased or jerked 
his hand back from striking him, or within a moment or 
two thereafter, ‘ where’s the God damned rascal, iet’s kill 
him,” and that Munroe Pickett did not reply “ he’s gone, 
but I gave him five gashes in the back before he got 
away,” or words to that effect. It afterwards appeared by 
other testimony that conversation to that effect immediately 
at the close of the fight did take place between the two. 
Upon this state of facts the court instructed the jury in the 
charge as follows: “ But the defendant further insists in 
that connection, that if there was a knife used on that oe- 
casion it was not used by the defendant, and if the killing 
took place, it took place by reason of the fact that one 
Pickett was the guilty party and not the accused, and in- 
sists upon the testimony which has been submitted to you 
on that subject as being sufficient to satisfy your minds that 
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Pickett was the party who committed the offense. In that 
connection the court says to you did Gunnels ask ‘ where’s 
the damned rascal,’ referring to the prisoner at the bar, fol- 
lowing it up with the words ‘ let’s kill him? If so what 
Pickett said, if he said anything in reply to that remark of 
Gunnels, was not evidence to establish the fact that he did 
give Tullis a number of gashes in the back, but may be con- 
sidered as evidence of what transpired between Gunnels 
and himself to see whether Gunnels did or did not swear 
truly.” 

In view of the facts disclosed in the record, we think 
that this charge was erroneous. The deceased had severe 
wounds in the back, one physician testifying that they 
killed him or largely contributed to his death ; the accused 
had no such wounds in the back ; the two men were fight- 
ing in the dark, and Pickett, if he eut one of them in the 
back with a knife. making several bad gashes, in all human 
probability eut the deceased, and if deceased died from these 
wounds, or would not have died but for these wounds in 
the back, Pickett may have killed him, though intending 
the licks or stabs for the accused. The conversation oc- 
curred just as Flanegan got away, and while deceased was 
bleeding with the wounds of which he died. Pickett was 
not making evidence for Flanegan, if he made the remark. 
It was part of the res geste. It was almost instantaneous 
with the stabbing which the witness swore he said he gave ; 
therefore being res gestw, it became an act done during the 
fight or evidence thereof, if he said it, and was testimony 
not only to impeach Gunnels, but to show that he did the 
stabbing in the back of deceased by mistake. It is clear 
therefore to us that the court was wrong to exclude it 
from the jury except to be used as impeaching the other 
witness. The jury had the right to consider it for all pur- 
poses, to be weighed by them with the other evidence. 
O' Shields vs. The State, 55 Ga., 696; Mitchum vs. The 
State, 11 Ga., 615; 1 Greenleaf Ev., 10 Ed., §§108-114. 

2. The newly discovered evidence appears to be cumula- 
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tive and tending only to impeach the witnesses for state. 
T herefore alone, it could not operate to require a new trial. 
25 Ga., 182 ; 87 Ga., 48; 39 Ga., 718; 56 Ga., 364; 59 
Ga., 391. But the case will be tried over, and then, of 
course, it can be used. 

3. The trouble about the juror was answered by the ex- 
planations. So about the bailiff. Prisoner was not hurt. 
18 Ga., 534; 19 Ga., 102. 

4. The part of the charge first excepted to gave the law 
substantially to the jury in regard to justifiable homicide, 
and taking the case altogether, we are unable to see any 
error except the exclusion from the jury of the evidence of 
Pickett’s sayings to show that he did what in the melée he 
said he did, as testified to by some witnesses. This evidence 
was good to be considered by the jury and weighed as part 
of the transaction for whatever they thought it worth ; and 
on this ground, coupled with the conflict of evidence, the 
fact that Pickett helped bring on the fight, the darkness of 


the night, the reluctance, apparently, of accused to fight, 
and the general confusion, we think that the:case should be 
tried again. 

Judgment reversed. 


Tuompson vs. Dove.ass. 


. The question being as to the fact of the agency for the proprietor 
of a hotel in Savannah of one who purchased goods as the caterer, 
there was no error in excluding from the jury the evidence as to the 
custom of the proprietors of hotels in the city of Savannah in buy- 
ing provisions through the hotel caterer. 

. Where the evidence tended to show a Hability by reason of pur- 
chases made bya general agent, unless the principal had given notice 
to the seller tbat he must look to the agent for his money, and this 
was the real point at issue, it was error to charge that if the pur- 
chaser was a special agent for a particular purpose, the seller 
should examine his authority. 
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Evidence. Principal and agent. Charge of Court. Be- 
fore Judge Tompkins. Chatham Superior Court. Febru- 
ary Term, 1879. 


Thompson sued Mrs. Dougiass in a justice court on an 
account for merchandise. On the trial the justice gave 
judgment for the plaintiff, and defendant appealed. On 
the trial in the superior court, the evidence for plaintiff 
tended to show that Mrs. Douglass was proprietress of the 
Pavilion hotel, and traded with plaintiff, using a pass-book ; 
that she informed plaintiff that she had employed a caterer ; 
that a few days after that, one Seymonr, as caterer of the 
hotel, began making orders for groceries, which were sent 
to the hotel; that plaintiff considered the articles as fur- 
nished to defendant, and so charged them; and that he 
never knew that defendant disputed such charges until 
Seymour ran away; that she then denied owing the account, 
but afterwards promised to pay it if it was withdrawn 
from the hands of an attorney, but she failed to pay it, and 
it was sued. 

The evidence for defendant tended to show that she 
traded with plaintiff, and instructed him not to let any one 
have goods without her book; that she found she could not 
conduct the entire hotel business, and accordingly made 
arrangements with Seymour by which he was to keep the 
restaurant and furnish meals to the boarders; that she then 
went to several stores where she had traded, and notified 
the proprietors that Seymour would be responsible for all 
goods purchased in his department; and that she so notified 
plaintiff among others. Defendant admitted that she told 
plaintiff that she would pay him the bill when she was able, 
if he would withdraw it from the hands of the attorney ; 
she testified that she told plaintiff that she saw how he had 
been misled, and while it was hard on her, she would pay 
for what Seymour got rather than have plaintiff lose the 
debt; that she did make a payment on the debt, with money 
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which she received from a boarder who owed both her and 
Seymonr. 

The jury found for the defendant. Plaintiff moved for 
a new trial on the following, among other grounds: 

1. That the court erred in excluding from the jury the 
evidence of the plaintiff showing that in Savannah the 
custom of hotels was to buy provisions on the credit of the 
proprietors through the hotels’ caterers, and by orders signed 
by the caterers only. 

2. Because the court erred in charging the jury: “If the 
goods sued for were bought by Seymour as special agent 
for a particular purpose, the plaintiff should have examined 
his authority,” and in reading in this connection §2196 of 
the Code. 

The motion was overruled, and plaintiff excepted. 


A. P. & S. B. Apams, for plaintiff in error. 
P. W. Metorm; J. R. Saussy, for defendant. 


Warner, Chief Justice. 


The plaintiff sued the defendant in a justice’s court on 
an account for the sam of $84.03, and judgment was ren- 
dered in his favor.. The defendant entered an appeal to 
the superior court, and on the trial of the case in the last 
named court, the jury, under the charge of the court, found 
a verdict in favor of the defendant. A motion was made 
for, a new trial on the several grounds therein stated, which 
was overruled, and the plaintiff excepted. 

1. There was no error in excluding from the jury the 
evidence as to the custom of the proprietors of hotels in 
the city of Savannah in buying provisions through the 
hotel caterers. 

2. The court charged the jury, amongst other things, that 
“if the goods sued for were bonght by Seymour as a special 
agent fora particular purpose, the plaintiff should have ex- 


amined his authority,” and read the 2196th section of the 
4 
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Code. This charge of the court, in view of the evidence 
in the record, was error. According to that evidence the 
defendant would have been liable to the plaintiff for the 
goods sold to Seymour as her caterer for the Pavilion hotel, 
as her general agent in that capacity, unless she had notified 
the plaintiff before the goods were sold and delivered, of 
the new arrangement which she had made, and told him 
that Seymour would be responsible for all the. goods pur- 
chased in his department and that she had nothing to do 
with it. If the defendant did thus notify the plaintiff, 
then she was not liable for the goods afterwards sold and 
delivered to Seymour by the plaintiff, and that was the 
main controlling question in tlre case, and should have been 
submitted to the jury by the court in its charge. The 
charge of the court in relation to Seymour being the special 
agent of the defendant for a particular purpose, and that 
the plaintiff should have examined his authority as such 
special agent, was calculated to divert the minds of the jury 
from the main issue made by the evidence in the case, and 
to direct their attention to an issue not made by the evi- 
dence, to-wit: whether Seymour was a special agent for a 
particular purpose and did the plaintiff examine his author- 
ity as such special agent. The jury may have found their 
verdict on the fact (assuming, as the charge of the court 
did, that Seymour was a special agent for a particular pur- 
pose) that there was no evidence that the plaintiff did ex- 
amine as to Seymour’s authority, whereas the evidence 
shows that the goods were sold and delivered by the plain- 
tiff on the authority of defendant herself. 
Let the judgment of the court below be reversed. 
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Watson vs. Toe Strate or Grorata. 


. The refusal to arrest a judgment on the ground therein stated cannot 
be made the ground of a motion for new trial. Such refusal may 
be excepted to in a bill of exceptions which brings up the whole 
case for review, but not in a bill of exceptions which brings up only 
the motion for a new trial. 

2. Though the indictment need not allege that the money fraudulently 
converted by the defendant was lawful currency of the United 
States under section 4424 of the Code; yet if alleged, the description 
must be proved as laid, and therefore proof that money, without 
more, was so converted will not support a conviction under such aa 
indictment 


Practice in the Supreme Court. Criminal] law. Verdict. 
Before Judge Unperwoop. Floyd Superior Court. March 
Term, 1879. 


Watson was indicted for larceny after trast. The indict- 
ment alleged that he was the agent at Rome of the Singer 
Manufacturing Company, and in that capacity received of 
various persons named specified amounts, “which said sev- 
eral samsof money the said Watson received in lawful cur- 
rency of the United States, and then and there, in the said 
county of Floyd, did wrongfully and fraudulently convert 
the same to his own use,” ete. 

The jury found defendant guilty. He moved in arrest 
of judgment on various grounds. The motion was over- 
ruled. Defendant then moved for a new trial, one of the 
grounds being that the court erred in overruling the notion 
in arrest of judgment. Other grounds were that the ver- 
dict was contrary to law and the evidence, and that the. 
evidence failed to show what kind of money was appro- 
priated. This motion was also overruled, and defendant 
excepted. 


Carers Kine; J. Brannam; L. J. Featnerston, for: 
plaintiff in error. 
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C. T. Cirmenrs, solicitor general, by T. W. ALEXANDER, 
for the state. 


Jackson, Justice. 


1. In this case it seems that there was a motion in arrest 
of judgment predicated upon many alleged errors in the 
bill of indictment; but the motion was overruled and was 
not excepted to so that we can consider it here. The only 
ease brought before us is the conduct of the court in over- 
ruling the motion for a new trial. The case of The State 
vs. Watson in its totality has not been brought up, but only 
the motion for a new trial in that case. So that we cannot 
review the motion in arrest or the grounds thereof. It is 
true that the first ground of the motion for a new trial 
is the refusal of the court to arrest the judgment, but 
such refusal is no ground for a new trial. That re- 
fasal was itself a final judgment and should have been at once 
excepted to. The two motions are distinct, and each can 
be brought here, or both, if the whole case is brought up; 
but the law will not compel the court to travel in the circle 
of refusing the one motion and then make that refusal the 
ground for another distinct motion. The grounds are not 
repeated in the motion for a new trial as reasons why it 
should be granted ; but the refusal to arrest is the only 
ground connected with that motion which is alleged as error. 
This view will dispose of all errors complained of in re- 
spect to the indictment. One of them, perhaps, would 
have been held good ; and that is, that there is no allega- 
tion in the indictment that the money belonged to the 
Singer Machine Company, or that the persons paying it 
over to the defendant were agents of that company. 
But all these objections are disposed of by the ruling first 
made above, which is all that is before us now. 

2. This brings us to the consideration of the grounds 


proper in the motion for a new trial. 
It was unnecessary that the indictment should have al- 
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leged that the money converted was “lawful currency of 
the United States ;” but being alleged it ought to be proven, 
In Fulwood vs. The State, 50 Ga.. 591, it was ruled that in 
an indictment for aiding and abetting an assault with intent 
to murder, it was not necessary to allege how and with 
what implements the aiding and abetting was done, but 
being alleged it had to be proved. Soin Crenshaw vs. The 
State, it was decided this term that the description of the hog 
need not have been as full and minute as it was laid in the 
indictment, but being laid it should be proved. The princi- 
ple there ruled covers this case. All money is not lawful 
currency of the United States, and there is no proof that 
the money here converted was that sort of money. There- 
fore, under the unanimous ruling of this court in the 50th, 
we are constrained to grant a new trial in this case. 

Besides, the general aspect of the case seems to us such as 
that justice would be better subserved by another and more 
thorough investigation, especially in respect to the fraudu- 
lent intent of the defendant in the use of the money of his 
principal. On that trial any minor inaccuracies will doubt- 
less be corrected by the able and experienced judge who 
presides in the Rome cireuit. 

Judgment reversed. 


Exuiorr vs. Deason. 


1. If a promissory note, when made and delivered, is payable to a cer- 
tain person or . + . (a blank being left suitable to the insertion 
of bearer or order) and afterwards the maker, for the purpose of 
securing the payment of the note to the payee or his assigns, exe- 
cutes and delivers a mortgage in which the note is described as pay- 
able to the payee or bearer, the mortgage, on a rule to foreclose the 
same at the instance of an assignee, will be treated as explaining the 
intention of the parties in respect to the blank in the note, and the 
note being indorsed to the assignee of the mortgage or to her trustee, 
will be held negotiable. 

. Negotiable paper transferred bona fide, whether before or after ma- 
turity, and whether for a valuable consideration or for a goud con- 
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sideration only, is not subject in the hands of the holder to a set-off 
between the maker and the payee, arising subsequently to the trans- 
fer and out of transactions wholly disconnected with the paper or 
the contract on which it is founded. 

When negotiable paper is assigned to a married woman, or toa 
naked trustee for her use, both being absent, delivery may be made 
to a friend acting on her behalf, and the same will be as effective 
as if made directly to her or to the trustee. 

When a mortgage is assigned toa married woman, and the negotia- 
bie note which it was given to secure is also assigned, but toa naked 
trustee for her use, the title to both is in her, and she may foreclose 
the mortgage in her own name 

. A mortgage to the mortgagee and his assigns, having upon ita 
written assignment purporting to be made for value received, and 
for love and affection, the assignment bearing date before the ma- 
turity of the debt, there issome evidence, in view of the general 
presumptions of law. of an assignmest for value—enough to war- 
rant the court in touching upon that subject in charging the jury. 
Advances by a partner to carry on the partnership business are gen- 
erally on the credit of the firm, and not on the separate credit of 
the copartner. Reimbursement involves, therefore, a settlement of 
the partnership accounts ; and to settle them so as ascertain the 
balunce, if any, due for advances, there should be an accounting 
between the partners, either out of court or in court. Foran ac- 
counting to be had in court, both partners should be present as par- 
ties before the tribunal. 

. Parol evidence is not admissible to show that a transcript of a record 
from another court is incomplete. A certificate to a transcript which 
states that ‘‘the following and annexed writing is atrue, correct and 
complete copy of the original on file and remaining of record in 
my office” is not sufficient. It should show with due certainty 
that the transcript embraces all that is of record or on file in the 
given case. Where the verdict undoubtedly should have been the 
same without the illegal evidence as with it, the admission of the 
evidence is not cause for a new trial. 


Negotiable instruments. Mortgage. Trusts. Parties. 
Husband and wife. Partnership. Evidence. New trial. 
Before Judge Unperwoov. Floyd Superior Court. March 
Adjourned Term, 1879. 


Mrs. Deason commenced proceedings against Elliott to 
foreclose a mortgage on certain real estate in Rome, exe- 
cuted to secure the payment of the following note: 
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“On or by the 9th day of January, 1872, I promise to pay W. L. 
Prentice, or , five thousand and five hundred dollars for value 


received, 10 per cent. interest. This January 9, 1871. 
[Signed] J. M. Evuiort.” 


On the back of the note were several credits, not mate- 
rial here. Also the follwing transfer: 


‘For love and affection I have for my daughter, Mattie P. Deason, I 
hereby transfer to J. T. Deason, her husband and trustee, this note and 
the mortgage taken to secure the same, also the steamboat stock I hold 
as collateral to secure the same. Witness my hand and seal, this Jan- 


uary 9th, 1871. 
Signed W. L. PRENTICE.” 
§ 


‘Attest : C. G. Samuel. 


A mortgage was executed cotemporaneously with this 
note on certain property, which was subsequently taken up 
and canceled and a new mortgage made covering other prop- 
erty, dated June 8th, 1871. On this was the following 
transfer : 


“‘GEORGIA—F loyd county. 

For value received, and for love and affection, I hereby transfer this 
mortgage to my daughter, Mattie Deason, wife of J: T. Deason, now 
residing in Jefferson county, Alabama, and I authorize said J. T. Dea 
son as her trustee to collect the note. This is intended to secure and 
control the same for my said daughter and such children as he may 
have by her. Witness my hand and seal, this June 8th, 1871. 

“Test : C. G. Samuel. W. L. PRENTICE.” 


The note to secure which this instrument was given was 
described therein as payable to “W. L. Prentice or bearer.” 

The defendant showed for cause against the foreclosure : 

1. The general issue. 2. That the transfer was made 
after the :aturity of the note, and was without considera- 
tion. That it was voluntary, and made when Prentice was 
insolvent. 3. That 2rentice was, at and before the trans- 
fer, indebted to defendant $2,957.60, besides interest, for 
money advanced to him for his use in the partnership of 
Elliott & Prentice, which began on December 10th, 1871. 
Also various items of indebtedness arising from expenses 
incurred and losses in the business of said firm. 
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The evidence showed that the note and mortgage, at the 
time of the transfer, were delivered by Prentice to one Sam- 
uel for the use of Mrs. Deason, he being her brother-in-law ; 
that the papers have been in his possession ever since. Much 
testimony was introduced on the subject of the partnership 
relations of Prentice & Elliott, advances by Elliott for the 
firm, losses in cotton transactions, and expenses of litigation, 
all of which is deemed immaterial here. 

The jury found for the plaintiff. The defendant moved 
for a new trial on the following grounds: 

1. Because the defendant proposed to prove by Samuel, 
one of plaintiff's witnesses, that the mortgage and note sued 
on had never been delivered to J. T. Deason, the trustee 
named in the assignment on the note and mortgage, and 
that he had never seen either of them, and the court refused 
to allow this proof to be made. 

Norr.—The court did not refuse to allow the defendant 
to prove any distinct fact connected with the delivery or 
possession of the note and mortgage. 

2. Because the court refused to allow the defendant to 
show by D. S. Printnp, that the record offered in evi- 
dence by the plaintiff of the snit of John Inman against 
Elliott, was but a part of the record of that suit, and 
because the court admitted that record in evidence against 
the objection of the defendant’s counsel that the certificate 
of the clerk did not show that it was a copy of the whole 
of said record. 

3. Because the court charged the jury as follows: “The 
plaintiff alleges that the note and mortgage were assigned 
before the note was due—it is for the plaintiff to show this. 
If this is shown, or if the transfer was for value, and be- 
fore the maturity of the note, and without notice of any 
existing equities between Elliott and Prentice, then the trans- 
fer would be good, and the plaintiff would be entitled to re- 
cover.” 

4. Because the court charged the jury as follows: “If 
the transfer was made on the papers and they’were not de- 
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livered, then the defense set up would be good up to the 
time the papers were delivered and as to such transactions 
as occurred before delivery, but if the note and mortgage 
were delivered to Mr. Samuel for Mrs. Deason, and she 
knew it, and he held them for her, then she would be liable 
only to such equity as existed at the time of such delivery.” 

5. Because the court charged the jury as follows: “You 
will go further and inquire whether Elliott is a creditor of 
Prentice, and if the indebtedness arises out of the partner- 
ship. Has that partnership been settled by a judgment of 
a court? Unless the partnership has been settled by a judg- 
ment of a court, how is it to be ascertained that Elliott is 
a creditor? If there has been no judgment of a court, then 
the defendant would have to show that Prentice made the 
transfer to shuck himself, to strip himself of his property 
and put it where a creditor could not get it.” 

The motion was overruled and defendant excepted. 


J. Brannam; Daniet S. Prinrop, for plaintiff in error. 


C. Rowe t, for defendant. 
BLEcKLEY, Justice. 


1. The uncertainty in the note is aided by the mortgage. 
In the former a blank was left suitable to the insertion of 
the word bearer or order; and in the latter, the note is 
described as payable to the payee or bearer. We think 
there is no doubt that both documents should be treated as 
negotiable paper in a commercial sense. 

2. The holder of a negotiable instrument has a right to 
dispose of it before or after due, and with or without re- 
ceiving value. If, after he has parted with it bona fide, 
matter arises which would be appropriate as a set-off were 
he still the holder, and if such matter springs out of trans- 
actions wholly disconnected with the paper or the contract 
on which it is founded, his transferee, the new holder, will 
not be affected. Code, §2904. 
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3. Delivery can be made tothe absent. Any friend may 
receive the instrument on behalf of the transferee or ben- 
eficiary. This followed by ratification would suftice. 

4. A married woman may, in Georgia, take and hold 
property just as another person. When a mortgage is as- 
signed to her, and the note to a naked trustee for her use, she 
is the owner of both, and may foreclose in her own name. 

5. It is not impossible for a transaction to be founded on 
both a valuable and a good consideration. Money may be 
the motive in part and affection in part—the two combined 
may make up the whole consideration. The assignment of 
the mortgage bore date before the debt matured, and _pur- 
ported to be for value received, and for love and affection. 
There is a general presumption that negotiable paper, in 
the hands of a transferee, passed for value and before due, 
unless the contrary appears. This was enough to warrant 
the court in touching upon that subject in charging the 
jury. 

6. If advances were made by Elliott to carry on the bus- 
iness of a partnership of which he and Prentice (Mrs. Dea- 
son’s father) were members, the probability is that they 
were not made on the individual credit of Prentice, but on 
the credit of the firm. If the firm received the advances, 
the tirm would be the debtor for them, and Elliott’s reim- 
bursement would involve a settlement of the partnership 
accounts. The balance ought to be ascertained, either out 
of court or in court. And, certainly, to have an account- 
ing in court, the partners ought both to be present as parties 
to the litigation. Here only one of them was present, and 
for that reason, if for no other, the settlement of the part- 
nership account was, in this suit, impracticable. 

7. The transcript from the record of the United States 
court could not be proved by parol to be incomplete. On 
the other hand, the clerk’s certificate was quite insufficient 
to authenticate it. The certificate should have gone much 
further than it did. But the verdict was correct, and the 
illegal evidence may now be ignored. 

Judgment affirmed. 
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Davis e¢ al., commissioners, vs. Horne. 


If the time covered by a contractor’s bond for keeping in repair a 
county bridge has expired, and the county does not make a new 
contract for that purpose, but undertakes to keep the bridge in 
repair itself, ic will be liable for damages resulting from a failure 
to do so. 

BLECKLEY, Justice, dissented. 


County matters. Roads and bridges. Damages. Before 
Judge Stumons. Ionston Superior Court. November 
Adjourned Term, 1878. 


Reported in the decision. 


E. Warren; Davis & Ritey, for plaintiffs in error. 


Duncan & Mituer, for defendant. 


Warner, Chief Justice. 


This case came before the court below'on a certiorars 
from the county court of Houston county. On the hear- 
ing of the same the court sustained the certiorari and 
awarded a judgment against the defendants for the sum of 
$50.00 and costs; whereupon the defendants excepted. 

It appears from the evidence in the record that Jordan 
Horne sued the county of Houston to recover damages on 
account of his horse having fallen through a defective 
bridge in said county. It was admitted that the bridge had 
been built by a contractor; that the county authorities had 
taken from him the bond and security required by law to 
keep it up, ete., for seven years; that the seven years had 
expired, and that since that time the county had undertaken 
to keep it in repair itself ; and the question is whether, upon 
this statement of facts, the county was liable for the dam- 
ages sustained by the plaintiff. This case comes within the 
ruling of this court in Mackey vs. The Ordinaries of Mur- 
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ray and Whitfield Counties, 59 Ga., 832, and must be con- 
trolled by it. 
Let the judgment of the court below be affirmed. 


Jackson, Justice, concurred, but furnished no written 
opinion. 


BLEcKLEY, Justice, dissenting. 


In the scheme of the Code, one who has erected a publie 
free bridge at the expense of the county, under contract 
with the ordinary, is responsible for its safety in so far as 
faithful construction and repairs will render it safe; and 
this responsibility continues through at least seven years, 
and may continue through a longer period if his contract 
so provides. His liability for injuries sustained in using 
the bridge is not to the county, but directly to the person 
or persons injured, and it exists whether he has given bond 
and security or not. In case the ordinary has neglected his 
duty in respect to taking bond and security, the county is 
also liable. The contractor may be liable and the county 
not; but the county is never liable unless the contracior is. 
The first step, therefore, in making a case for recovery 
against the county is, after proving the injury, to show that 
it ig an injury for which the contractor is liable; the next 
step is to show that the ordinary has failed to take from him 
the bond and seeurity which ought to have been taken. 
These two steps will fix liability upon the county, and noth- 
ing else will. The Code makes the county stand as surety 
for the contractor if there has been official neglect to exact 
other security ; but the substituted surety stands bound no 
longer than the primary and proper security would have 
been bound if the official neglect had not occurred. In 59 
Ga., 832, the injury happened after seven years from the 
completion of the bridge had expired, and there was no 
evidence of any undertaking by the contractor which made 
it his. duty to keep up or repair the structure through a 
longer period than seven years; for this reason, there was, 
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on the part of the plaintiff in that case, a failure to take the 
first step above indicated, and consequently the action, as I 
then thought and stili think, was not maintainable. In the 
present case, there is a failure in both steps, and I have not 
the slightest doubt that the law is with the county, and 
that the judgment ought to be reversed. Code, §§670, 671, 
690, 691; 41 Ga., 225. The theory that the various coun- 
ties have been made liable by the Code for injuries su:- 
tained on defective bridges generally, as well as in the 
instauces expressly enumerated in sections 669 and 691, 
seems to me quite untenable. Freeholders of Sussex vs. 
Strader, 18 N. J. Law (3 Harrison), 108. Fortunately, the 
constitution of 1877 will, as tu injuries sustained after its 
adoption, protect the tax-payers against all pecuniary conse- 
quences of any misconstruction of the Code, for the pay- 
ment of damages is not among the objects for which county 
taxes may be assessed aud collected. 


Denuam vs. KirKPATRICK. 


1. An action for damages transferred from the county court to the su- 
perior court because the plaintiff's title to land was involved, goes 
in its entirety to the superior court, and will be fully and finally 
disposed of therein. 

2. A deed tainted with usury is void as title, and if good as an equita- 
ble mortgage construed with bond to recovery, it is good only to 
secure the principal debt 
Where the holder of such a deed, on the sale of the land by the 
sheriff, states he holds an equitable mortgage for fifteen hun- 
dred dollars and that the purchaser will buy subject to that incum- 
brance, and becomes a bidder himself, with full knowledge that five 
hundred dollars of the fifteen hundred is for interest taken by him- 
self for one year’s loan of one thousand dollars, and the land is 
knocked off to him, and another bidder who contested with him 
would have given five hundred dollars more for the land, had 
the mortgage been represented as to secure but one thousand dol- 
lars: 

Held, that the equitable mortgagor is entitled in an action plainly and 
distinctly setting out the above stated facts and proving them on 
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the trial, to recover from the buyer the difference between the price 
at which the land was bid off and what it would have brought but 
for the misrepresentation, with interest up to the trial. 

. It is always right for the court, before their discharge, to have the 
verdict of the jury put in proper form, the substance thereof not 
being changed. 


Courts. Jurisdiction. Title. Usury. Mortgage. Dam- 
ages. Practice in the Superior Court. Before Judge Sneap. 
Richmond Superior Court. April Term, 1879. 


Kirkpatrick brought suit in the county court of Rich- 
mond county, against Denham. The declaration alleged, 
in brief, the following facts: Plaintiff was the owner of a 
lot in the city of Augusta, which was levied on and brought 
to sale in June, 1876, under a ft. fa. against him. Just as 
the lot was exposed for sale by the sheriff in the presence 
of a large number of bidders, defendant caused his attorney 
to announce publicly that he held an equitable mortgage 
for $1,500.00 on the place, and that the purchaser would 
take subject to this lien,—the attorney exhibiting at the 
saine time a paper as such mortgage. This state:nent was 
false, fraudulent and malicious, and, by frightening bidders, 
enabled defendant to buy in the land at a price much below 
its value, thereby damaging plaintiff. 

This declaration was filed in the county court, Septem- 
ber 14, 1878. 

Defendant pleaded the general issue, the statute of limi- 
tations, and estoppel from claiming title by reason of a 
deed conveying the property out of defendant before the 
sheriff's sale. 

On account of the collateral issue in regard to the title, 
the case was transferred to Richmond superior court. 
(Acts 1874, p. 79). When the case was called in that court, 
counsel for defendant insisted that nothing was for trial 
there except the collateral issue of title. The court over- 
ruled this position and ordered the case to proceed. 

The evidence showed substantially the following facts: 
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In December, 1875, plaintiff, who then owned the place, 
borrowed $1,000.00 from defendant. For this he gave his 
note for $1,500.00 due at twelve months, and tosecure this, 
made a deed for the lot to defendant, and took a bond for 
re-conveyance upon payment of the note. At the sheriff's 
sale defendant’s attorney made an announcement, or had it 
made. He testified that it was stated that defendant had 
a deed to the property the consideration of which was 
$1,500.00,and would claim under it as an equitable mortgage, 
and that purchasers would buy subject to whatever incum- 
brance defendant might have under the deed. Witnesses 
for plaintiff state the announcement as it was set out in the 
declaration. Defendant himself became a bidder. One 
Wilson was alsoa bidder. The latter was willing to pay 
$3,700.00 for a clear title; considering that the incum- 
brance would be $1,500.00, he bid $2,200.00, and, defend- 
ant bidding $2,210.00, he became the purchaser. Had it 
been announced that the ineumbrance was $1,000.00 Wil- 
son would have bid $2,700.00. 

The jury found for plaintiff $588.95. Defendant moved 
for a new trial on the following grounds, among others : 

Ist. Because the court erred in holding that the whole 
case was before the superior court for trial. 

2d. Because the court refused to charge, as requested by 
defendant’s counsel, “that to support an action for slander 
of title, it must be shown that the statement made by de- 
fendant to the injury of the title, was both false and mali- 
cious ;” but instead of charging as so requested, qualified 
the same by saying “that if the statement was false, that 
was, alone, sufficient to authorize the plaintiff to recover ac- 
tual damages, and if malicious, then the plaintiff could also 
recover exemplary damages.” 

3d. Because the court refused to charge, as requested by 
defendant's counsel, “that if the case is not an action for 
slander of title, then it is an action for words, and if not 
brought within one year from the time the action accrued, 
then it is barred by the statute of limitations.” 
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4th. Because the court refused to charge the jury, as re- 
quested by defendant’s counsel, “that the plea of usury is a 
personal plea, and until Kirkpatrick, the plaintiff in this 
ease, availed himself of this plea, Denham, the defendant, 
could in good faith and without malice or falsehood, claim 
that there was due him in the transactiun fifteen hundred 
dollars.” 

5th. Because the court erred in charging the jury “that 
if they found from the evidence that $500.00 of the sum 
named as the consideration in the deed from Kirkpatrick to 
Denham was usury, then said deed was void as title, and 
the statement, if made by defendant or his counsel at the 
sale, that he held an equitable mortgage upon the property 
for fifteen hundred dollars, was false, and the plaintiff was 
therefore entitled to recover whatever actual damages he 
may have sustained; and further, if the jury found that 
the statement was also malicious, then plaintiff is entitled 
besides to exemplary damages.” 

6th. Because the verdict was contrary to law and evi- 
dence. 

7th. Because the court erred in the following: When 
the jury returned to the court-room with their verdict it 

yas as follows : 

“ We, the jury, find for plaintiff the sum of four hundred 
and ninety dollars, with interest from date of the sale of 
the property.” 

Counsel for plaintiff arose, and stating that he desired no 
interest to be expressed in the verdict, moved the court to 
instruct the jury, if they meant to give the interest as dam- 
ages to plaintiff, to retire to their room and so amend the 
verdict as to include all the damages in one general verdict 
of damages. Whereupon the court so instructed the jury, 
and they retired to their room and immediately afterwards 
returned with the following addition to their finding: 
“The amount of damages with interest is five hundred and 
eighty-eight dollars and ninety-five cents.” Counsel for 
plaintiff still objecting to the form of the verdict, the court 
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directed the foreman, if such was the intention of the jury, 
to include or embody the whole amount in one general ver- 
dict reading in damages. Whereupon the foreman, with- 
out the jury retiring, wrote the following verdict over his 
name as foreman: “ We, the jury, find for plaintiff the 
sum of five hundred and eighty-eight dollars and ninety- 
five cents damages,’—which was read aloud by the clerk, 
all of the jury being in their seats and all of them tacitly 
assenting to the verdict so amended, but the court not in- 
quiring particularly of the balance of the jury if such was 
their verdict ; all of which was objected to by defendant’s 
counsel. 
The motion was overruled, and defendant excepted. 


Verpery & Verpery; H. Cray Fosrer, for plaintiff in 
error. 


S. Warren Mays, for defendant. 


JACKSON, Justice. 


1. When this case for damages, arising upon misrepre- 
sentation of title of defendant in 7. fa. to his land, to the 
extent of spreading too heavy a cloud over it, was trans- 
ferred to the superior court from the county court. as in- 
volving title to land, the entire cause was transferred, and 
the superior court was right to retain jurisdiction of the 
entire case. 

2. Not only our Code of laws (omitted from the Code of 
1873 because there was at that date no law against usury, but 
found in the Code of 1868, §2025) but frequent rulings of 
this court, makes deeds for land tainted with usury void, 
if used to transfer title; and no recovery in ejectment could 
be had on such a deed. 

We have not decided that such a deed with bond to re- 
convey would be good for anything as an equitable mort- 
gage. The nearest approach to such a decision is to be 
found in Sugart vs. Mayes, 54 Ga., 554; but there it is 

5 
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merely intimated that such might be the equity of the case. 
However that may be, it is quite certain that the deed could 
only be held good as asecurity for the legal part of the con- 
sideration, and that in this case, under the act of 1875, p. 
105, is only the principal. So there is no error in the rul- 
ing of the court on these points. 

3. But the main question in the case is, whether the 
pleadings and facts proven under them make such a case as 
entitled the plaintiff to recover? The defendant says that 
the suit is for slander of title under section 3025 of the 
Code, and that the facts do not sustain such an action, and 
that the charge was inapplicable to the action for slander of 
title. The reply is that the action is complaint, or, as it 
would have been termed at common law, an action on the 
case founded on equitable principles, for the recovery of 
money which in good conscience the plaintiff ought to re- 
cover. The declaration alleges, in substance, that defend- 
ant represented at the sale of the plaintiff's property by the 
sheriff that he held an equitable mortgage thereon for fif- 
teen hundred dollars, whereas, in truth and fact, if he held 
a mortgage at all, it was for only one thousand dollars ; that 
he made this representation with a fraudulent view and in- 
tent to bid for the land at the sale and to get it at a less 
price than it was worth ; that he did bid, and it was knocked 
off at a less price to him, and that plaintiff was entitled to 
recover from him the difference between what the land 
brought and what it would have brought but for his false 
and unfair statement. The allegata and probata agree bet- 
ter in this case than any I believe I have ever reviewed, and 
if the allegata entitle plaintiff to recover, his case was fully 
made out by the proof. . 

If one interferes with a judicial sale, or any other sort of 
sale, by statements by which he gets the property at less 
than others would have given, he must state the truth, the 
whole truth, and nothing but the truth. This defendant 
stated that he had an equitable mortgage for fifteen hun- 
dred dollars, whereas five hundred of it was interest for the 
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loan of one thousand for one year; which made the truth 
to be, if he had any mortgage at all, that he had one only 
for one thousand dollars. Thereby he got the land for 
$500.00 less than another bidder swore he would have given 
for it. He ought not ex ewquo et bono to keep this money, 
and the verdict is just and right. When one thus interferes 
with a judicial sale particularly, he must not cloud the title 
of defendant in ji. fa, without stating all the truth, espe- 
cially must he not do so for the purpose of getting an ad- 
vantage at the sale at the expense of other bidders and of 
the defendant in fi. fa. 

In respect to the view that the pleadings in this state 
have been held too loose in past adjudications, and that they 
are too loose here, we have but to say that whatever they 
may have been in other cases, in this the plaintiff has most 
clearly and distinctly set forth his cause of action, giving 
in it every fact which makes his equitable case on the decla- 
ration full and complete, and ample to authorize a recovery. 
This is all that he has ever been required to do in this state 
since the judiciary act of 1799. Cobb’s Digest, pp. 470- 
486. 

And the struggle has always been with our legislature to 
make pleadings as simple as possible ever since that act of 
1799, and so far from our courts innovating upon law when 
they sustained such pleadings, they have co-operated with 
the law-making power when they have done so; and have 
generally endeavored to conform to special pleading as far 
as conscience would permit them to go. And now that the 
legislature, not the courts on their own motion, have broken 
down the barriers between law and equity by distinctly en- 
acting that no suitor shall be driven into equity to enforce 
any right which law or equity may give him, but may elect 
either forum—Code, §3082—there can be no doubt of the 
legality of this suit and the rightfulness of this recovery ; 
and if anybody finds fault and wishes the law changed, let 
such an one go to the law-making and not to the law. 
expounding authorities. 
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The verdict is not for punitive, but actual damage ; there- 
fore it does not matter what the court charged on that sub- 
ject, though it would seem, as this was a tort, or at least in 
the nature of a tort, the judge was not far wrong under our 
Code, section 3066. 

4. The substance of the verdict was not altered. Only 
the interest found by the jury to be paid as damage sepa- 
rately from the principal was consolidated with it in the 
presence of, and by the consent of, the jury before their 


discharge. 
Judgment affirmed. 


Coyter ef al. vs. Wayne, administrator. 


. When parties to a proceeding to sell realty for partition who were 
served, afterwards, on a bill filed by one in interest who was not 
served, to set aside the sale as to him, answered that they were 
‘‘content to stand by it so far as their interest was concerned in 
said proceeding and to abide its result,” they cannot subsequently 
attack the sale on the ground of want of service of all parties. 

. Where a bill was served on a minor, and her step-father answered 
as her prochein ami, she would be bound by the decree in the ab- 
sence of any fraud. 

. In all cases of the appointment by the ordinary of the guardian of 
a minor—whether the clerk of the superior court or some other 
proper person—bond should be required ; but the grant of letters 
without taking bond would not be void as against a bona fide pur- 
chaser under the guardian, without notice of the want of a bond. 


Partition. Parties. Equity. Minors. Before Judge 
Tompkins. Chatham Superior Court. October Term, 1878. 


Reported in the decision. 


T. M. Norwoop; Wrieut & Featuerston, for plaintiffs 
in error. 


J. R. Sauvssy; Grorez A. Merogr, for defendant. 
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Warner, Chief Justice. 


The suit below was an action of ejectment in Chatham 
superior court, brought by Thomas H. Cuyler, Estelle 
Smith (formerly Cuyler), and Georgia C. Branham (form- 
erly Cuyler), against John C, Ferrell, to recover an undi- 
vided half of certain real estate situated in the city of 
Savannah, and also the rents thereof since October 1, 1863, 
of the yearly value of $3,000.00. Suit brought on Decem- 
ber 30, 1869. 

Ferrell, after suit was brought, died, and Henry ©. Wayne, 
his administrator, was made party in his stead, at the Jan- 
uary term, 1872. 

The defendant pleaded the general issue and the statute 
of limitations. 

The case came on for trial on January 23, 1879, before 
his honor, Henry B. Tompkins, judge of said court, presid- 
ing, when, by the written agreement on both sides, the 
whole case was submitted to the court for trial without a 
jury, except as to the amount of mesne profits, which was 
referred toa jury and assessed at $500.00 per annum for 
as many years as the court should decide plaintiffs were en- 
titled to recover. 

The plaintiffs introduced the will of Jeremiah Cuyler 
conveying the entire property, one undivided half of which 
is involved in this suit, to certain daughters for life, with 
remainder to his two sons John M. and Telamon Cuyler, 
in fee. It was shown that the last of the life tenants died 
in 1863, and that the title then vested in possession in John 
M. Cuyler, as to one undivided half, and as to the other. 
half in the three plaintiffs, the children of Telamon Cuyler, 
he having previously died. The defendant then admitted 
that he or his intestate, Ferrell, had been continuously in 
possession of the property since August 14, 1863, and that 
they claimed title under or through the plaintiffs. 

It was proved that Thomas H. Cuyler was born on Janu- 
ary 29, 1845, and Estelle Cuyler on January 24, 1851. 
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S. P. Bell testified that he was a real estate agent and 
knew the property in dispute. The entire property, one 
undivided half of which is sued for, had been worth for 
rent since the close of the war an average annual sum of 
$2,500.00; was worth much more for several years after 
the war, but is now worth less. 

Plaintiffs closed. 

The defendant introduced the following record : 


PARTITION PROCEEDINGS. 
“‘GrorG1Aa—Floyd County. 

“To John R. Freeman, guardian of Thomas Cuyler, and A. B, Ross, 
guardian of Estelie Cuyler, minor children of Telamon Cuyler, de- 
ceased: You are hereby notified that I shall apply to the superior court 
to be held in and for the county of Chatham on the second Monday in 
May next, for the appointment of partitioners to divide the lot of land 
fronting on Broughton and Bull streets, in the city of Savannah, de- 
vised by the will of Jeremiah Cuyler, deceased, to his daughters for 
life, remainder to Telamon and Jobn Cuyler and their heirs, said life 
estate having terminated, and that an order for the sale of said lots 
will be prayed for. 

(Signed) J. BRANHAM, JR., 

Trustee Georgia C. Branham, ete. 

“April 8, 1863. 


*“‘GrorGiIA—Floyd County. 

“‘We acknowledge due and legal service of the within, and waive all 
other and further notice. This April 17, 1863. 

(Signed) Joun R. FREEMAN, Guardian for Thos, Cuyler. 

A. B. Ross, Guardian for Estelle Quyler. 

“Filed May 16, 1863. W. H. Buuxoca, Clerk 8. C0. C. C.” 

Then follows a petition to the superior court of Chatham 
county, signed by J. Branham, Jr., trustee for Georgia C. 
Branham, showing that the property, one undivided half of 
which is involved in the present suit, had vested as to one 
undivided half in John M. Cuyler, and as to the other 
half in the children of Telamon Cuyler, deceased, to-wit: 
“Thomas H. Cuyler, minor, of whom John R. Freeman is 
guardian ; Estelle Cuyler, minor, of whom A. B. Ross is 
guardian, and Georgia OC. Branham, formerly Georgia C. 
Cuyler, the wife of petitioner,” and of whom the petitioner 
was trustee. That the said John M. Cuyler and the said 
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Freeman, as guardian of Thomas H. Cuyler, and the said 
Ross, as guardian of Estelle Cuyler, and the petitioner, are 
the common owners of said property, the said guardians 
and the petitioner being entitled to one-half, making the 
petitioner’s share one-sixth of the whole. The petitioner 
was desirous of having the property partitioned between 
the aforesaid parties and himself; that it could not be di- 
vided fairly by metes and bounds on account. of improve- 
ments. Therefore he prayed for the appointment of com- 
missioners to sell the property for division as by law in 
such case provided; states “that notice of this application 
has been given, a copy of which is hereto annexed.” Dated 
May 11, 1863. 

Then follows the order of the court, reciting the sub- 
stance of the petition; that the petitioner had proved his 
title to one-sixth of the property; that a division by metes 
and bounds was impracticable; “and it further appearing 
that the notice required had been given,” a sale of the 
property is ordered; and George W. Wylly, Thomas Purse 
and John Williamson are appointed to conduct said sale, 
and directed to sell at public outcry, etc., after advertising 
thirty days, and to make return of their proceedings to the 
next term of said court. Dated May 16, 1863. (Signed) 
“W. B. Fleming, Judge E. D.Ga. Filed May 16, 1863. 
William H. Bulloch, Clerk, ete.” 

Next follows the return of the commissioners, stating 
“that in pursuance of the terms of the decree,” etc., the 
property “ was duly exposed for sale before the court-house 
in Chatham county, and brought the sum of $36.000.00.” . 
That the expenses of the sale were $1,243.50, leaving a 
balance of $34,756.50. Of this they had paid to J. Bran- 
ham and J. R. Freeman, guardian of Thomas H. Cuyler, 
and to A. B. Ross, guardian of Estelle Cuyler, each the sum 
of $5,807.83, leaving a balance of $17,333.09, or one-half 
the proceeds of the sale, which, they say, “under the will 
of Jeremiah Cuyler, is devised to Dr. John M. Cuyler, a 
surgeon in the army of the United States.” This sum they 
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had invested under the eurrency act of the Confederate 
States in 4 per cent. certificates, etc. Report signed by the 
commissioners, and dated June 1, 1864. 

The defendant next introduced the deed made by said 
commissioners in pursuance of said sale conveying the 
property to John C. Ferrell, the defendant’s intestate, dated 
August 14, 1863, which deed the plaintiffs admitted to be 
regular and conveyed the title if the sale was legal or bind- 
ing on them. 

It was also in open egurt admitted by the plaintiffs that 
Branham, in right of his Wife, and Freeman, as guardian of 
Thomas H. Cuyler, and Ross, acting as guardian of Estelle 
Cuyler, received from the commissioners in the partition 
proceedings, on October 1, 1863, the proceeds of the sale 
of the property, the parties having come to Savannah for 
that purpose ; that on the same day they invested the money 
(Confederate currency) in a farm in Floyd county, taking 
the title to them in their said representative capacities ; 
that on October 29, 1868, Estelle Cuyler was married to 
H. H. Smith. On June 7, 1869, Branham and wife, and 
Smith and wife, Estelle, and Thomas H. Cuyler, exchanged 
the farm for a house and lot in Rome, Georgia, all joining 
in the deeds. That Branham soon after bonght Thomas H. 
Cuyler’s interest in the house and lot for $700.00 or $800.00. 
Smith and wife, Estelle, sold their interest on December 9, 
1870, for $700.00, and invested the proceeds in part pur- 
chase of a lot in Rome, taking the title to Smith, as- 
trustee for Estelle, on January 12, 1871, on which lot Smith 
afterwards built a house, and he and his family have con- 
tinuously lived there since. 

Ross also acted as guardian for Estelle in the division of 
some negroes of the estate of Telamon Cuyler in July, 1862, 
the day after he was appointed guardian; but he wasa 
mere nominal party to the proceeding, and did not receive 
the negroes, which remained with Esteile’s mother and step- 
father, D. M. Hood. 

It was admitted by the plaintiffs that J. R. Freeman was 
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regularly appointed and qualified as guardian of Thomas 
H. Cuyler on July 7, 1862, by the ordinary of Floyd county. 

The defendant also introduced a transcript of the record 
of the proceedings had in the court of ordinary of Floyd 
county for the appointment of A. B. Ross as guardian of 
Estelle Cuyler. 

The first thing in said proceedings is the order of the 
ordinary, which, after reciting that citation had issued re- 
quiring all persons concerned to show cause why guardian- 
ship should not be granted to A. B. Ross, or some other fit 
person, for the property of Estelle Cuyler, and no cause 
being shown, ete., proceeds: “It is ordered by the court 
that letters of guardianship issue to A. B. Ross, clerk of 
the superior court of the county aforesaid, according to the 
statute in such case made and provided, he taking the usual 
oath of office.” Signed by the ordinary, and dated July 7, 
1862. 

Then follows the oath taken by Ross, as guardian, in the 
usual form; also the letters of guardianship, which are 
signed by the ordinary, and are addressed to “ Absalom B. 
Ross,” simply. Both dated July 7, 1862. - 

The defendant admitted that Ross never gave any bond 
as guardian of Estelle. 

The defendant, Wayne, testified that he, as administra- 
tor, took charge of the property in dispute in 187); that 
the entire property had been worth since then an average 
rent of $175.00 per month ($2,100.00 per annum), but the 
taxes, insurance and repairs had been about $1,000.00 a 
year, exclusive of commissions for collecting the rent. 

The defendant also introduced the record of a suit in 
equity in the United States circuit court for the southern 
district of Georgia, brought in February, 1867, by John M. 
Cuyler, against D. M. Hood and his wife Frances, “ Estelle 
Cuyler, a minor,” Joel Branham and Georgia C., his wife, 
and John C. Ferrell. The bill states that the complainant 
is ason of Jeremiah Cuyler; sets forth the will of Jeremiah, 
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and his title under that will to one undivided half of the 
property therein conveyed, and the title of the heirs of his 
brother, Telamon Cuyler, to the other half, as shown in 
former part of this brief of evidence, (Frances Hood havy- 
ing been the widow of Telamon Cuyler, but her interest 
and that of her husband, D. H. Hood, having been con- 
veyed to her children, as shown in the partition proceed- 
ings); that Thomas H. Cuyler, the remaining heir of Tela- 
mon, then resided out of the jurisdiction of the court, and 
could not be served ; that complainant has heard that some 
of the parties during the war had instituted proceedings 
and had the property sold for partition, and that John C. 
Ferrell had purchased the property at such a sale and paid 
for it in Confederate currency; that complainant was at 
that time a surgeon in the United States army, and engaged 
in the discharge of his duties as such, and had no notice 
whatever of such proceedings, and the same are not binding 
on him, ete. He prays that the property may be parti- 
tioned, that he may possess his half in severalty, and that 
an account be taken of the rents, and for general relief. 

There is a return of the marshal showing that the de- 
fendants were served. 

The defendaut John C. Ferrel] answered the bill, setting 
up as his defense his purchase of the property at the sale 
made under the decree of Chatham superior court in the 
proceedings instituted by J. Branham in 1863 for partition, 
hereinbefore set forth. 

J. Branham and wife, Georgia C., and Estelle Cuyler, 
also answered the bill, in which they admit the complainant’s 
allegations, give a statement of the proceedings and sale 
for partition, and reasons why they desired a partition, and 
state that they are willing to abide the same. In the con- 
cluding part of the answer it is stated that B. M. Hood an- 
swers for Estelle Cuyler as next friend, she being still a 
minor. 

The decree rendered October 26, 1863, is as follows: 

“This cause came on to be heard at this term of court 
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and was argued by counsel, and thereupon, on consideration 
thereof, it is ordered, adjudged and decreed as follows: 

“First. That partition be made of the premises in said bill 
of complaint described, so that one moiety thereof shall be- 
long to the complainant in severalty, and be to him delivered 
for his several possession and enjoyment forever. 

“Second. That William R. Boggs, A. N. Wilson and A. 
8. Hartridge, Esqrs., are hereby appointed commissioners to 
make such partition in terms of the law, and report their 
action to the next term of this court. And if said com- 
missioners shall find it impracticable to divide said prem- 
ises into two equal moieties so that one of the same may be 
assigned to the complainant, then they shall report that fact 
to the court, and abstain from further action until further 
order. 

“Third. That E. J. Harden, Esq., is hereby appointed a 
master in chancery pro hac vice in this case, to take the ac- 
count between the complainant, John M. Cuyler, and the 
defendant, John C. Ferrell, of all rents and profits, if any, 
that may be due from the latter to the former, whether by 
actual receipt of rents and profits issuing out of said prem- 
ises, or by reason of the occupation of the premises by the 
defendant himself, charging said defendant with one moiety 
of the whole, and giving him credit of one moiety of the 
actual and necessary expenses incurred and paid by him 
touching said preinises.” 

On November 16, 1868, two of the commissioners named 
in the foregoing decree, report to the court that they find 
it impracticable to divide the premises into two equal moie- 
ties. 

On December 10, 1872, the following decree appears : 
“Joun M. Corer, complainant, | 

v8. P 
Henry O. Wayne, administrator, j in Rquitg. 
Joun C. Frrrett, defendant. 

“This cause came on to be further heard at this term and 

was argued by counsel, and therefore upon consideration 
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thereof it was ordered, adjudged and decreed as follows, viz : 
That the lots numbers one and two, Huck’s Tything, Perci- 
val ward, in the city of Savannah, with the improvements 
and appurtenances, belong in equal undivided moieties to 
the said complainant and his assigns and to the said defend- 
ant as the administrator of the estate of John C. Ferrell, as 
of and from October 26, 1868, the date of the original de- 
cree in said cause. That the said parties so holding the 
said property as tenants in common shall determine among 
themselves as to their ownership respectively of the said 
lots and appurtenances, equalizing the value thereof accord- 
ing to the election which may be made in the manner pro- 
vided by the commissioners appointed by this court, the 
final report of said commissioners having been adopted by 
the court. It is further ordered that the complainant do 
recover his costs against the said defendant.” 

On the trial of this case the court rendered a finding in 
favor of the defendant, and ordered that the defendant 
have leave to enter up judgment against the plaintiffs, and 
judgment was so signed by counsel for the defendant. Date 
of finding and judgment, January 24, 1879. 

The plaintiffs on the same day moved the court to set 
aside said finding and judgment, and for a new trial, on the 
following grounds : 

1. Because the said finding and judgment are contrary to 
the evidence and without evidence. 

2. The finding and judgment are contrary to law. 

3. The plaintiff, Estelle Cuyler (now Smith), pending the 
trial, in open court, proposed and offered to allow the $700.00 
which had come into her hands from the proceeds of the 
sale of the property for partition in 1863, and which she 
found in her possession on arrival at majority, as shown by 
the evidence, or the value of the Confederate money re- 
ceived by Ross acting as her guardian from the sale of the 
property, asa set-off against her share of the rents and 
profits, or as a charge upon her share of the property in 
favor of the defendant, if there should not be a sufficient- 
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amount of rents to cover the same; and she offered to 
amend the declaration by adding to it this proposition and 
offer. But the court ruled she could not make such propo- 
sition or amendment, and declined to consider the same. 

The motion for new trial was overruled and the plaintiffs 
excepted. 

Two questions were mainly insisted on here by the plain- 
tiffs in error: First. as to the validity of the sale of the 
property for partition by the judgment of the court in May, 
1863, on the ground that John M. Cuyler was not a party 
to that proceeding. Second, that the sale and partition of 
the property was not binding upon Estelle Cuyler, now 
Mrs. Smith, because she was a minor at the time, and was 
represented by Ross, who had been appointed her guardian, 
but who had not given bond and security as such. 

1. In relation to the first question, whether the sale of 
the property for partition was legal and valid or not, the 
plaintiffs, in their answer to the bill filed against them and 
the purchaser of the property by John M. Cuyler, ratified 
and confirmed it, for they state in reference ‘thereto “ that 
they are content to stand by it so far as their interest is 
concerned in said proceeding and to abide its result.” 

2. The bill was served upon Estelle Cuyler, and was an- 
swered by D. M. Hood, as her step-father and next friend, 
or, as he describes himself in his signature to the affidavit to 
the answer, “ D. M. Hood, prochein ami of Estelle Ouy- 
ler,” and she is therefore bound by it as well as the other 
parties thereto. 53 Ga., 514. 

8. We might rest our judgment in this case right here, 
. but as the question was discussed on the argument as to 
whether a guardian was required to give bond and security, 
especially when the clerk of the superior court is appointed 
a guardian for minors by the ordinary, or whether it is dis- 
cretionary with the ordinary to require bond and security, 
we will express our opinion upon that question. In our 
judgment the law requires that bond and security should be 
given in all cases on the appointment of a guardian by the 
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ordinary. Code, §1812. But the grant of letters of guard- 
ianship by the ordinary without taking bond, though erro- 
neous, would not make the grant of the letters void as 
against a bona fide purchaser who had no notice that a bond 
had not been given. 13 Ga., 10. In the case under re- 
view, Ferrell, the defendant’s intestate, alleges that he was 
a bona fide purchaser at the partition sale of the property 
in dispute, and, as such, is entitled to be protected against 
the claim of the plaintiffs on the statement of facts con- 
tained in the record. There was no error in  overrul- 
ing the plaintiffs’ motion for a new trial. 
Let the judgment of the court below be affirmed. 


Watrs & Broruer vs. Toe Savannan & OGEECHEE 
CanaL ComPANny. 


An incorporated canal company whose business is to maintain and 
keep open a waterway for the use of the public, taking tolls for 
such use, and having, at or near the terminus of the canal, basins 
for the accommodation of its customers, with a usage or regulation 
that timber which lies in the canal, or in the basin, for more than 
fifteen days after the transportation is completed, shall be subject 
to an additional charge at a fixed rate per month, is not liable, in 
the absence of special contract, for the exercise of any care or dili- 
gence in guarding or protecting the timber, beyond keeping the 
canal and basins in gocd order; and if from rafts lying in the basins 
or in the canal itself, sticks of timber be lost at any time, by theft, 
sinking, or otherwise, without some wrongful act on the part of the 
company or its servants (the burden of proving which is on the 
owner), the company is not answerable for the damages. 


Canals. Tort. Contract. Damages. Before Judge 
Harpen. City Court of Savannah. May Term, 1879. 


Reported in the opinion. . 
J. R. Saussy; P. W. Metorm, for plaintiffs in error. 


R. E. Lesrer, for defendant. 
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BLEcKLeEy, Justice. 


The declaration alleges that the defendant is a corpora- 
tion of this state, having its principal place of business in 
the city of Savannah, and has damaged the plaintiffs two 
hundred dollars ; that the defendant was and is engaged in 
the business of canalage, affording, by means of its canal, 
transportation from the river Ogeechee to the river Savan- 
nah, and to and from intermediate points, charging and re- 
ceiving certain tolls; that it has attached to and connected 
with its canal certain ponde used as booms, for the safe- 
keeping and custody of such timber as may be delivered to 
it, charging and receiving compensation for the boomage 
or safe-keeping; that the plaintiffs, in the year 1876, on 
divers days (specifying them) delivered to it certain de- 
scribed timber of the value of $106.37, for safe-keeping in 
said booms ; that by reason of the carelessness and neglli- 
gence of the defendant, its agents and servants, said timber 
has been wholly lost to the plaintiffs; and that “the said 
defendant, though often requested, has refused and still 
doth refuse to deliver to your petitioners the said timber or 
any part thereof, or to pay the value thereof ;” wherefore 
process is prayed, ete. The defendant pleaded not guilty, 
and “ wltra vires.” 

At the trial, the court, on motion of the defendant, or- 
dered a nonsuit, holding the plaintiffs’ evidence insufficient 
to make a prima facie case for recovery. Whether or not 
this adjudication was erroneous, is the question made by the 
writ of error. 

One of the plaintiffs testified to the description, owner- 
ship and value of the timber lost. It constituted a part of 
three rafts brought to Savannah over the defendant’s canal, 
one of which was left in the canal and the other two were 
placed in the basins. No arrangement for care and cus- 
tody was made between the parties. The defendant has 
nothing to do with the transportation of timber over the 
canal, except to keep the canal and locks open, the care and 
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custody during transportation being in the owners. No re- 
ceipt is given by the defendant. Its custom is to allow the 
timber to remain fifteen days without charge, and after 
that time to charge for dockage at the rate per month of 
twenty cents the M feet. Timber, after inspection, is al- 
lowed to remain in the canal or may be placed in the basins 
or artificial harbor, from which it is taken by owners as re- 

quired, they, by their servants, or the servants of their fac- 
tors, moving the timber from the basins to and through the 
locks, and the lock-keeper suffering it to pass on orders 
which are sent to him by such owners or their factors. 

Sometimes a whole section is taken out at once, and again 

only a few pieces. The lock-keeper enters in a book which 
he keeps, an account of all timber that passes the locks. 

The timber in the rafts of which the sticks now sued for 
formed a part, became loose, and the witness had it brought 
together and staked, and the president of the Canal Com- 
pany allowed him twelve dollars for expenses incurred in 

so doing. The rafts remained in the canal basins until af- 
ter the yellow fever of 1876, and dockage at the usual rate 
was paid to the company upon all except the lost timber. 

When the rafts were sold and ordered out, seven sticks 

could not be found. The witness does not know what be- 
came of them. The president of the company promised to 
settle for them, but never did so. The price charged at 
other booms is fifteen to twenty cents the M. feet per 
month and they, too, do not receipt for timber. 

A clerk of the plaintiffs testified that the basins are from 
150 to 300 yards from the lock-house where the lock- 
keeper resides. Upon the arrival of timber near the lower 
lock, it is regularly inspected by sworn inspectors, who give 
the lock-keeper the name of the owner, number of pieces, 
and the dimensions, and he makes entries accordingly in his 
book ; it is by this means that he knows what to charge and 
from whom to collect. Timber is put in the basins, some- 
times by the owners, sometimes by the canal company. 
No receipt is required or given. An order is given to the 
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lock-keeper to pass through the locks and the timber is so 
passed per order. One of the three rafts of the plaintiffs 
was put in the basin by the defendant. The witness saw 
all the timber a few months before the seven sticks were: 
lost, and it was in good condition. When witness went for 
it, the lock-keeper admitted that it was short seven pieces 
according to the entries in his books, and he assisted wit- 
ness two days in searching for the missing pieces. Timber 
if loblolly, fat or rotten will sink, but none of this was of 
such character, and none of it was found in asunken condi- 
tion. 

Another person, a timber dealer, and familiar with the 
trade testified, that an account of the timber brought down 
the canal is given by the inspectors to the lock-keeper. 
The defendant has control over the location of timber 
placed in the basins, and the lock-keeper can place it 
where he pleases. It is usually inspected in the basins, and 
is cut loose so as to be turned over, and then fastened by 
pinning the outside sticks, but not securely. The dockage 
or boomage has been charged and received by the defendant 
for years on timber remaining over fifteen days in the canal or 
the basins. The price is about the same as at the river booms. 
These latter charge 15 to 20 cents per M feet per month. 
At them there is tide-water, and a watchman is employed, 
and the timber tied, but in te canal basins there is no tide- 
water; the banks prevent the timber from getting away or 
being stolen. It could not be removed except through the 
locks. There is no watchman at the canal basins—the lock- 
keeper is about 150 yards from them. Witness has known 
timber passed through the locks by mistake—that is, the 
timber of one party was allowed to pass as the timber of 
another—such taking was by the servants of the factor who 
had the sale of the timber. The canal company has noth 
ing to do with the custody or control of timber while it is 
being transported over the canal. 

Did this evidence makea case? Wethink not. <Accora- 

6 
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ing to the charter of the canal company, Dawson’s Comp., 
90, e¢ scg., and amendments thereto, acts of 1531, p. 200, 
of 1537, p. 214, of 1847, p. 141, of 1849-50, p. 208, the 
business of the corporation is to maintain and keep open a 
water-way for the use of the public, taking tolls for such 
use. In the light of the charter and of the evidence, the 
company is not a carrier; it is not engaged in the business 
of transportation ; it furnishes nothing but the water upon 
which the commerce of the canal floats; its servants render 
no assistance in the actual work of navigation; and it as- 
suines no custody or control of the property which enters 
the canal and passes over or through it. The basins at the 
Savannah terminus are but expansions of the canal proper, 
and are evidently intended for the more ample accommo- 
dation of customers, since all have a right to their use free 
of any charge additional to the ordinary tolls, for fifteen 
days, and this indulgence is equally applicable whether the 
timber lies in the basins or in other parts of the canal. The 
regulation which subjects customers to a further assessment 
under the name of boomage or dockage, in case they fail to 
withdraw their property within fifteen days after the trans- 
portation is completed, has for its object, most probably, 
the clearing away of the commerce which has arrived at 
destination, to make room for subsequent arrivals, so as to 
keep the canal from choking @p. Without something to 
stimulate discharge, those customers who have been served 
might render it impracticable to serve, with reasonable ex- 
pedition and eqnal advantage, those who are behind them. 
In order to keep the canal open alike to the whole public, 
that portion who bring their rafts into port early, must get 
out of the way of that portion who come later; and there 
ean be no doubt that to give each individual the half of a 
month, or the twenty-fourth part of a whole year, to move 
out, is a very liberal allowance of time. To furnish mere 
water-surface and support during a longer period, on con- 
dition that it is paid for at an established rate per month, 
does not impress upon the canal the character of a water 
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warehouse, or make the company a bailee for storage and 
safe-keeping. The business of the company is exclusively 
that of road-making and road-mending, and, in the absence: 
of special contract, it owes no duty to customers beyond! 
that of keeping the canal and basins in good order, and’ 
open for use. Whether the property afloat is, for the 
time, stationary in suitable situations, or in motion along 
the main channel, makes no difference; the legal relation: 
of the company to it is the same in the one case as in the: 
other. The manning of rafts which are moored, or the: 
keeping of watch over the same, is neither more nor less 
in the line of the company’s business than is the like service: 
in respect to those which are making the voyage; and no: 
new duty arises toward such as have become subject to- 
charges on account of continuing to occupy space in the 
canal or its basins for a longer term than fifteen days after 
reaching port. The true nature of this further assessment 
is a graduated toll upon lingering rafts, proportioned to the: 
length of time they respectively enjoy the use of the com-- 
pany’s water-way, and somewhat to the extent of water- 
surface they occupy. For any wrongful act of the com- 
pany to the commerce of the canal, the company wou!d be 
liable in damages, whether the property lost or injured 
was, at the time, in transit or at destination; but the mere 
disappearance of property from the canal or the basins, unae- 
counted for, is not evidence of any such act. In the pres- 
ent case, the missing sticks of timber might have sunk, or 
they might have been stolen and carried away. How they 
disappeared, or what became of them, is simply an unsolved 
mystery. One of the witnesses had known instances in 
which the lock-keeper had, by mistake, suffered timber to 
pass through the lock, but he did not pretend that he had 
any knowledge that this particular timber passed out that 
way. If mistake in the other instances could be detected, 
no reason appears why it could not also be detected in this, 
if it had occurred ; and to argue from known mistakes that 
an unknown one has taken place, not simply that it might 
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have taken place, is unsound. There was no evidence that 
mistakes were habitual with the lock-keeper, or committed 
with a frequency more than ordinary, or that he was unfit 
for his position, or below the average in competency. There 
is no wrongful act of commission or omission on the part 
of the company even pointed to by the evidence, much less 
established, in regard to this particular timber. The timber 
disappeared, was searched for thoroughly and: could not be 
found; the president of the company promised to pay for 
it, and failed to comply with the promise; these are the 
facts which bear against the company with most force, and 
they wholly fail to support the declaration. It would be 
altogether unwarranted to infer liability from the president’s 
promise to pay, as the circumstances did not justify the 
promise, and as the president himself seems to have recon- 
sidered it, and declined compliance. The company is not 
shown to have failed to perform it: charter obligations, or 
to have done any wrongful act, and hence the non-suit was 


properly awarded. 
Judgment attirmed. 


De Loaca vs. Harper’s Son & Company. 


Where suit is brought for the purchase money for fertilizers on a con- 
ract containing this stipulation: ‘‘which said note is given for 
forty-one hundred pounds of fertilizer known as the Sea Fowl 
Guano, valued at this date at $143.50, which I buy and accept 
from N. A. Hardee’s Son & Co., entirely upon its analytical stand- 
ard, they in no case to be held responsible for the practical results:” 

Held, 1. That evidence by a chemist who applied the test of analysis 
to a sample of the fertilizer, and who testified from his analysis that 
it did not come up to the analytical standard of such fertilizer, is 
admissible, though his analysis was imperfect, and the condition of 
the sumple as to its preservation unknown to the chemist, and the 
date of the analysis was not given—such eviderce being compe- 
tent, and_ its effect being for the jury to pass upon in connection 
with other evidence which might have been introduced to supply 
its want of sufficiency to make a complete defense. 





SEPTEMBER TERM, 1879. 95 


De Loach vs. Hardee’s Son & Co. 


2. That testimony in respect to the practical result of its application 
to defendant’s crop, while inadmissible by the terms of the contract 
to hold plaintiffs responsible, standing alone, yet may be admitted 
to throw light upon the true issue, whether or not the fertilizer de- 
livered actually came up to the analytical standard stipulated in 
the contract. 


Evidence. Contracts. Before Judge Fiemine. Bulloch 
Superior Court. April Term, 1879. 


To the report contained in the opinion it is only neces- 
sary to add the following: 

A witness for defendant, Dr. Lane, testified as follows: 

“Am a physician and chemist, and competent to make 
chemical analysis. I analyzed the sample of fertilizer 
brought to me by defendant, of which he has spoken. Sub- 
jected it to chemical tests to find out principally the por 
tion of insoluble matter in it, and to find out the presence 
of the usual fertilizing ingredients of the fertilizer. The 
test was perfect for discovering the insoluble matter which 
is wholly unfertilizing. I found eighty-five per cent. of 
sand and other matter wholly insoluble, and-fifteen per cent. 
of soluble matter. I found only a trace of ammonia, not, 
in my opinion, an amount eqnal to two per cent, nor any- 
thing like that. I cannot swear to the quantity of ammonia 
precisely, because I had no way of measuring the quantity 
accurately, not being fitted up for that. But I did test it so 
as to discover its presence and found only atrace. I found 
also phosphoric acid in it, but did not test the quantity ; 
neither that nor the ammonia was left in the insoluble 
matter. 

“The analytical standard of the Sea Fowl Guano is, as 
specified in the report of the commissioner of agriculture of 
the state, viz: moisture, 15.65; phosphoric acid. insoluble 
3.13; do. soluble, 5.66; reverted, reduced or precipitated ,3.30; 
ammonia, 2.91. This sample, so analyzed by me, did not 
come up to this by a great deal. 

“The process I adopted for this analysis was this: I 
took 120 grains, placed it in a glass tube, and poured over 
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it a solution of sulphuric acid, and let it remain so three 
days, then poured the acid off, washed the remainder out 
earefully with alcohol and rain water, preserving all the in- 
soluble matter, which I dried on paper thoroughly dry in 
the sun, and weighed it. It weighed 102 grains. Before 
separating the soluble from the insoluble matter, after the 
mass had remained three days in the glass tube, I tested it 
for ammonia by dipping in the solution litmus paper, which 
is the test for ammonia, and found only a trace of it. 

“Tam a farmer as well as physician and chemist, and 
have used fertilizers largely for many years on my own 
crops. I have used many kinds, and it has been my habit 
to analyze the various fertilizers used by me in the manner 
aforesaid to determine the quantity of insoluble matter in 
them, for insoluble matter is not fertilizing, and does no good, 
except to act as a body to hold the soluble matter. I used 
the Sea Fowl Guano on my crop last year. I analyzed a 
sample of it to find the insoluble matter. It came up to 
the standard I have spoken of, and proved to be a good fer- 
tilizer in its results upon my crop. This sample I analyzed 
for De Loach has immensely more insoluble matter than 
was shown by the same test to be in the sample I analyzed 
for myself. The fertilizer I analyzed for De Loach would 
be worthless as a fertilizer. That is to say there are some 
fertilizing properties in it in the shape of soluble matter, 
as I have testitied, which of course would produce results 
upon land, but it would have to be used in immensely large 
quantities. The application of 150 to 300 pounds (the usual 
quantity) to an acre wonld be of little or no service. 2000 
pounds to the acre might produce well. But a fertilizer 
requiring to be used in that quantity is not a first-calss fer- 
tilizer. It is not sucha fertilizer as would sell for $65.00 or 
$70.00 a ton oncredit. The usual quantity of good fertilizer 
used upon land in this county is 150 to 200 pounds per 
acre.” 

In reply to questions by the court, the witness said: “I 
cacnot swear whether or not there was in the fertilizer 
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which I analyzed 15.65 moisture, nor if there was phos- 
phoric acid insoluble 3.13, or soluble 5.66, or reverted, re- 
duced or precipitated 3.30, or ammonia 2.91. I was not pre- 
pared, and did not test for any of these chemicals, except 
for the ammonia, and of that I found some, but not, in 
my opinion, as much as 2.91. But I cannot swear there was 
not that much. After dipping some paper in the ammonia 
I poured the solution on the ground, and then dried and 
weighed the remains. These remains appeared to be sand, 
but I made no test except by the eye. There were one 
hundred and twenty grains of the fertilizer put in the glass 
tube, and one hundred and two grains of what looked like 
sand, when I had finished the experiment. This left about 
eighty-five per cent. of insoluble matter. This is the reason 
I say that the fertilizer does not come up to the standard.” 

On motion of plaintiffs’ counsel, all this evidence as to 
the analysis was ruled out. 

Defendant also offered to testify as to the effect of this 
fertilizer on his crops, which the court refused to allow. 
Both these rulings were complained of as error. 


Rourvs E. Lester; D. R. Groover, for plaintiff in error. 
T. W. Oxiver, Jx., by brief, for defendants. 


JACKSON, Justice. 


This action is based upon a contract to pay $143.50 for a 
certain quantity of Sea Fowl Guano. The jury found for 
the plaintiffs, much of defendant’s testimony having been 
ruled out by the court. Ile moved for a new trial on 
the ground that it was so ruled out, and also on the ground 
of newly discovered evidence. The motion was overruled, 
and the defendant excepted. 

1. The contract contained the following stipulation: 
“Which said note is given for 4,100 pounds of fertilizer 
known as the Sea Fowl Guano, valued at $143.50, which I 
buy and accept from N. A. Hardee’s Son & Co., entirely 
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upon its analytical standard, they in no case to be held re- 
sponsible for the practical results.” 

It will thus be seen that the only issue which defendant 
could make was this: Did the guano ‘come up to the analy- 
tical standard bargained for? He put in a plea that it did 
not come up to the standard bargained for, and was therefore 
not the article which he agreed to pay for, and was worth- 
less. 

This plea he had the right to make good by legal and 
competent proof; and upon the competency of that proof 
the court is to judge: upon its sufficiency, the jury; or 
tlie court, on motion for a non-suit, or for a new trial. The 
court here excluded the evidence from the jury, and the 
question 1s, was the rejection of it right ? 

A doctor and chemist swore that he had analyzed the 
guanu—that its analytical standard was to be of such and 
such ingredients according to the report of the Georgia 
commissioner of agriculture, and that this guano by sample 
furnished him by the defendant, did not, by a great deal, 
reach that standard. What the true standard was seemed to 
have been agreed upon tacitly—no objection being made to 
the mode of ascertaining it from the commissioner’s report ; 
but the chemist had not perfectly analyzed the sample, as 
appeared from questions put by the court, and could not 
swear exactly to the component parts of the guano, though 
he did swear that the soluble matter, whieh is the only fer- 
tilizing quality, was, by a great deal, less than the standard. 

We think that his testimony was competent and ad- 
missible for what it was worth. Whether sufficient by 
itself to authorize a verdict, is not the question. It might 
have been aided by other testimony. ‘The main defect 
in it, it strikes us, is that it does not appear whether 
the sample analyzed had been preserved in such manner as 
to insure that it was a fair sample of the guano when deliv- 
ered. The ammonia would have evaporated, and much of 
the fertilizing properties of the manure: been lost, had it 
not been so preserved. I[t was therefore important to show 
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when it was analyzed by Dr. Lane, and where and how 
kept until that time. 

But all this might have been supplied by questioning the 
witness or by other witnesses, and relates more to the suffi- 
ciency and effect of evidence than to its admissibility. 

On the whole, we think it admissible, to be passed upon 
by the jury under the charge of the court. See Adlen vs. 
Young, last term, not yet reported ; 51 Ga., 298; 53 Jb., 
635. 

In the case of Allen vs. Young, the stipulation is very 
similar to this, and there this court held that “the precise 
right of the purchaser was to receive an article containing 
the chemical and fertilizing properties enumerated in the 
guaranty, and these in the proportions and up to the degree 
of strength held ont as a standard,” and we further say that 
the best mode to arrive at it is to test a sample by analyzing 
it, due care being had to preserve a sample in order to in- 
sure its fairness. “Test or comparison by indirect means 
might be practicable, too,” we go on to say in the syllabus 
of that case. 

So that that case would seem to strengthen the view we 
take of this. 

So in the case in 53 G@a., 637, it is ruled that the opinion 
of achemist after analysis is evidence to be considered by 
the jury—not conclusive, of course—but, nevertheless, evi- 
dence. 

2. While, by the express terms of his contract the de- 
fendant cannct plead that the practical result of the use of 
the guano was that it made nothing, and defend himself on 
that ground, and therefore cannot introduce evidence for 
that purpose ; yet such evidence is admissible to strengthen 
the testimony of the chemist that the guano did not come 
up to the stipulated standard, and to show that by its fail- 
ure to meet the standard agreed upon, the defendant was 
damaged. If it came up to the stipulated standard, it is 
wholly immaterial whether it made a lock of cotton or 
grain of corn; but the fact that it made neither is evidence 
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that it did not come up to that standard, especially where 
the evidence is, as in this case, that other Sea Fowl Guano 
which came up to the standard, or nearly so, did help the 
production largely. 

And this view seems, too, to accord with the ruling in 
Allen vs. Young, last term, where we say on a similar con- 
tract, or intimate, at least, that the effect on crops could be 
considered in connection with the admission of the seller 
made on the trial. 

The ground of -newly discovered testimony was not 
pressed. ; 

We think, however, that the case had better be tried over, 
in accordance with the views given above. It may be that 
the result will be the same before the jury. That should 
depend much upon the preservation of the sample analyzed 
as a fair sample of the manure sold; but the defendant’s 
evidence was improperly excluded, and this entitles him, as 
it went to the vitals of his case, to a new trial. 

Judgment reversed. 


Tue Cenrrat Rattroap vs. Kenney. 


Neither the amendment to the plaintiff’s declaration, nor the evidence 
offered in support thereof, takes it without the ruling when it was 
here before, and consequently the judgment refusing a new trial 
must be reversed. 

Jackson, Justice, dissented. 


Railroads. Masterandservant. Damages. Before Judge 
Hittyer. Henry Superior Court. April Term 1579. 


Reported in the decision. 
A. R. Lawron; Srewart & Hatt, for plaintiff in error. 


Gro. W. Notan; W. F. Wrieut; J. J. Froyp, for de- 
fendant. 
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Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant, as one of its employees, to recover damages al- 
leged to have been sustained by him in having been thrown 
off the defendant’s road when going thereon in one of the 
defendant’s crank-cars, in consequence of its alleged defec- 
tive construction, and the negligence of the defendant. 
On the trial of the case the jury, under the charge of the 
court, found a verdict in favor of the plaintiff for the 
sum of $2,500.00. A motion was made for a new trial on 
the several grounds therein stated, which was overruled, 
and the defendant excepted. 

It appears from the record, that on the last trial-of this 
ease, the plaintiff amended his declaration and alleged 
“that the crank-car from which plaintiff was thrown, was 
not construeted as crank-cars usually are and were before 
that time, and of that fact plainti® had no knowledze. and 
said car so constructed was much more unsafe than crank- 
cars constructed as usual, and that of this defendant 
had notice, and did not communicate the same to plaintiff.” 

The main controlling question in this case is whether the 
foregoing amendment to plaintiff's declaration, and the evi- 
dence introduced by him on the last trial of this case, takes 
it out of the ruling of this court in 58 Ga., 485, in the 
case between the same parties, as to the right of the plain- 
tiff to recover from the defendant under the law. What 
are the allegations in the amended declaration? First, that 
the crank-car from which plaintiff was thrown was not con- 
structed as crank-cars usually are and were at that time— 
without alleging wherein it was not so constructed, or in 
what manner it was constructed differently from what 
crank cars usually are and were, so as to have put the de-. 
fendant upon notice as to what was the alleged difference 
between the car from which he was thrown and other 
crank-cars usually used on defendant’s road and other rail- 
roads. How wasits construction different from other crank- 
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cars usually used on railroads? Second, that of that fact (to- 
wit) the fact that the crank-car was not constructed as crank- 
cars usually are, the plaintiff had no knowledge. How could 
the plaintiff have had any knowledge of the difference in 
the construction of that crank-car and other erank-cars 
usually used on railroads, if no such difference in its con- 
struction existed, or when the difference in its construe- 
tion was not alleged and described? Third, that the said 
car so constructed, that is to say “ not constructed as crank- 
cars usually are,” was much more unsafe than crank-cars 
constructed as usual, and of this the defendant had notice, 
and did not communicate the same to the plaintiff. What 
was the difference in the construction of the crank-car from 
which the plaintiff was thrown and other crank-cars usually 
used on railroads of which the defendant had notice and 
did not communicate to the plaintiff? Can any hna- 
man being tell what was that difference in the constrne- 
tion of the erank-car from which the plaintiff was thrown, 
and the constraction of other crank-cars usually used on 
the defendant’s and other railroads, of which the de- 
fendant had notice and failed to communicate to 
the plaintiff, from the allegations in the plaintiff's 
amended declaration? The legal presumption is that the 
plaintiff stated his case as strongly in his own favor in 
the amendment as the facts would authorize him to do. 
So much for the new case made by the plaintiff's amended 
declaration. What is the evidence of Reed, the plain- 
tiff's witness, in support of the alleged new case made 
by the amendment? He states that he used the crank-ear 
about two years and that ic was properly constructed 
so far as he knew, except one wheel which was a little 
loose on the axle, of which he notified the plaintiff (the plain- 
tiff testitied that he wedged the wheel and said that he be- 
lieved that it was as good now as it was the day it came out 
of the shop), that it frequently ran off the track with him 
at frogs—sinall flanges and light wheels made it liable to 
run off the track at frogs. Such cars as the plaintiff was 
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hurt on are liable to run off going over frogs rapidly, be- 
cause of the small flanges and light weight wheels, as be- 
fore stated. Plaintiff had several years experience as sec- 
tion master on the road, and had seen the car from which 
he was thrown in use repeatedly and rude on it with wit- 
ness. 

There is nothing in Reed’s evidence going to show 
that the crank-car was not constructed as crank-ears usually 
are, but on the contrary states that it was properly con- 
structed. It is true that he states that it frequently ran off 
with him at frogs, not on account of its improper constrac- 
tion, or because it was was not constructed as crank-cars 
usually are, as alleged in plaintiff's amended declaration, 
but because such cars are liable to ran off when going over 
frogs for the reasons stated by the witness. There is no evi- 
dence that this erank-car was any more liable to ruv of the 
track at frogs than any other crank-ear of its class, and the 
plaintiff himself testified that he did not know what did cause 
it to run off. It is true this car had frequently run off with 
Reed at frogs, but all such cars are liable to run off at 
frogs when going rapidly, and there is no evidence how 
the car was going when it ran off with Reed. If this ear 
had any hidden defect, not discoverable by ordinary dili 
gence, different from other cars of the same class which 
eaused it to run off at frogs when other cars of the same 
class would not, and the defendant knew it. then the plain- 
tiff should have alleged and proved it at the trial. Aceord- 
ing to the allegations in the plaintiff's amended declaration, 
and the evidence adduced in support thereof, there is noth- 
ing to take the case out of the rulings of this court as made 
between these same parties and reported in 58 Ga., 435. 

Let the judgment of the court below be reversed. 


Bixckcey, Justice, concurring. 


I concur in the judgment, not on the idea that the plain- 
tiff’s amendment to the declaration is not sufficiently cer- 
tain and definite (there being no demurrer for want of cer- 
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tainty), but for the sole reason that the plaintiff failed to 
prove the matter of the amendment. His own witness tes- 
tified that the car was properly constructed. Ifthe particular 
ear had a hidden vice not common to cars of its class, and if 
the supervisor knew of such hidden vice, the plaintiff was 
entitled to notice of it; but if the car would ran off at 
frogs merely because it was a light car with shorf flanges, 
and if crank-cars properly constructed are constructed in 
that way, and therefore would be as liable as this particular 
one to jump the track at frogs, I think the plaintiff took 
the risk, and that he cannot recover. 


Jackson, Justice, dissenting. 


In my judgment the case made on this trial takes this 
judgment of the superior court without the decision of the 
case between the same parties in the 58th Ga. 

The supervisor of the track, the immediate superior off- 
cer of the plaintiff, who was a section master, directed the 
plaintiff to attend to some business on a section other than 
his own, and with which he was unacquainted, and put the 
plaintiff in charge of the supervisor's crank-car, with the 
use and working of which plaintiff was also unacquainted, 
having been on it but once with the supervisor; and al- 
thongh the supervisor knew that the car was light and the 
flange of the wheel quite shallow, and that the car ran off 
the track very easily at frogs, and had frequently run off 
with the supervisor at frogs, yet gave no notice thereof to 
the plaintiff, who did not know it ever ran off. The plain- 
tiff had been accustomed to a pole-car, much heavier and 
less. tiable to run off the track, and in consequence of his 
want of notice of the character of this car on which the 
supervisor placed him, and of its having frequertly run off 
the track with the supervisor at frogs, passing the point of 
danger with less care than he would have used had he known 
of its liability to run off at such a place, the car was thrown 
from the track and plaintiff was badly crippled. 

This is substantially the case made by the plaintiff’s proof, 





SEPTEMBER TERM, 1879. 105 


Cumming et al. vs. The Trustees of the Reid Memorial Church. 


the jury passed upon the evidence and believed this version 
of the transaction, introduced under an amendment not de- 
murred to; the presiding judge, certainly nt inclined to 
be partial against railroad companies, as he is a director of 
one of them, approved the finding, and the rule applied to 
all natural persons that this court will not interfere with the \ 
discretion of the presiding judge in refusing a new trial on 
the ground that the verdict is strongly against the weight 
of the evidence, unless that discretion has been abused, 
should be applied, I think, in this case, under these facts, 
to this company. 

If the above facts were believed by the jury, the com- 
pany was negligent in that the supervisor did not warn his 
subordinate of the character of the car and the danger to 
be apprehended when it. passed over the frogs, and the jury 
having found the fact of negligence against the company, 
it being peculiarly their office to pass upon questions of 
negligence—and there being evidence sufficient to support 
the finding—I cannot say that the judge abused his discre- 
tion, and therefore I think the judgment should be affirmed, 
and I dissent from the reversal. 


Cummine et al. vs. Taz Trustees or tHE Rem Memortar 
CuurRou. 


The fourtcenth item of testator’s will was as follows: ‘‘My house 
and lot on the north side of Walton Way, in the village of Sum- 
merville, near Augusta, I give and bequeath, in fee simple, to James 
W. Davies, Thomas W. Coskery, and Jonathan 8. Wilcox, of Sum- 
merville, in trust, that they and their successors allow to William 
Bergjen, hereinbefore mentioned, to occupy, free of rent, during 
his natural life, the piece of ground at the northwest corner of said 
lot, known as the ‘ Potato Patch,’ and to remove on to said piece of 
ground, for his use during life, the building on said lot known as 
‘Violet's House.’ Said lot is supposed to contain about five-eighths 
of an acre, known as the ‘ Potato Patch.’ I desire the above named 
James W. Davies, Thomas W. Coskery, and Jonathan 8. Wilcox, to 
obtain for themselves and their successors, a decree of incorpora- 
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tion, as trustees of a Presbyterian church in connection with the 
present genera! assembly of the Presbyterian church in tke south- 
ern states; and hold the western portion of the lot hereby Lequeathed 
to them, to-wit: one hundred feet in breadth, from the western line, 
as a church lot; the remainder of the entire lot, with its appur- 
tenances and improvements, except ‘ Violet’s House,’ above men- 
tioned, they are directed to sell in the manner and on the terms they 
deem expedient, and are authorized to fully convey the same in fee 
simpe. With the proceeds of said sale, I direct them, or their suc- 
cessors, to build a church of the Presbyterian denomination afore- 
said, in the church lot hereinbefore provided for. The plan and 
style of suid building is necessarily left to the discretion of the trus- 
tees. But Ll recommend, if the means be sufficient, that it be of 
brick, well but plainly finished, with a basement for a Sunday- 
school room.” 

The will was dated on the 3ist of July, 1869, and on the same day the 
following codicil was executed: ‘*I desire Porter Fleming to be an 
additional trustee under the clause in the foregoing disposing of my 
house and lot in Summerville.” 

On April 2, 1870, a third codicil to the will was executed, confirming 
and republishing the same, the third item of which was in the words 
following, to-wit. **I desire George M. Thew and William A. Wal- 
ton to be additional trustees under the clause in said will disposing 
of my house and lot in Summerville; and to the entire board of 
trustees for the erection of the church in said will provided, I give 
and bequeath further the sum of eight thousand dollars, should the 
residuum of my estate amount to so much.” 

On July 25, 1872. a fourth codicil was executed, the seventh item of 
which was in the words following, to-wit: ‘‘ Jonathan 8. Wilcox, 
one of the trustees appointed in said will for my house and lot in 
Summerville, having departed this life, l appoint Lindsay C. War- 
ren as trustee in his room, with all the rights and powers given to 
said Jonathan 3. Wilcox by said will.” 

On July 14, 1875, the sixth and last codicil was executed, as follows, so 
far as relates to this case: ‘‘ Should my estate not be able to pay 
off in full all legacies specified in this my last will and testament, 
including the eight thousand dollars bequeathed to the church to be 
erected in Summerville, and all other expenses, I now revoke so 
much of said eight thousand dollars as may be necessary to accom- 
plish said object, as my desire is to pay off all legacies ingfull.” 
‘Mr. Henry Moore, an additional trustee to the church to be erected 
in Summerville.” 

The following memorandum was found among the papers of the testa- 
tor, and entered of record by the ordinary, and attached to the bill 
as an exhibit with the will and ecodicils: ‘“‘ My desire is that the 
church building to be erected in Summerville, shall be placed back 
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from Walton Way at a sufficient distance so as not to obstruct the 
view from my residence west, say from 75 to 80 feet, or more if 
deemed necessary by the trustees to place it thus far from Walton 
Way to effect that object. As regards said church building, should 
the trustees deem it advisable not to build it two stories in height, 
they are authorized to build it but one story high, pitcbed similar 
to the church in Augusta called the ‘ Christian Church,’ the roof to- 
be covered with XX tin, and, ia time, the house called ‘ Violet’s 
House’ can be removed in rear of same, added thereto in length,. 
and converted intoe Sunday-school room. My desireis the church. 
shall be occupied or used for church purposes exclusively. Taking 
off 100 fect on Walton Way for the church lot, there ought to re- 
main to dwelling lot 500 feet fronton Walton Way, including one foot 
more on the street leading to the cemetery, to which it is entitled.. 
It is my desire that the church should be named ‘ The Louise Reid. 
Presbyterian Church,’ or ‘‘The Reid Memorial,’ but if the trustees . 
deem it not a suitable name, or proper, it is left with them and my 
executors to name it.” This memorandum is dated July 19, 1872. 

On demurrer to the bill, filed by the next of kin to the testator, setting - 
out the foregoing facts, and alleging that the house and lot had been. 
turned over to the trustees and sold for $9,400.00, with which they 
had completed the church edifice, and that the executors had also - 
turned over the sum of $8,000.09 to the trustees, no part of which 
had been applied by them to the erection or completion of the 
church building, and praying for discovery touching the use by the 
trustees of said $8,000.00, and for account and payment to said 
complainants of said sum, or such part thereof as had not been ex- 
pended in the matter of erecting and completing the said church 
building, on the ground that, by the said will and codicil, the said 
$8,000.00 was bequeathed to said trustees solely to be used by them. 
in the erection and completion of said church edifice, and not hav- 
ing been so used, they held the same in trust for the complainants 
as testator'’s next of kin, there being no residuary legatees in said 
will designated: 

Heid 1st. That even if the memorandum was improperly admitted to- 
record by ths ordinary, yet it is such a paper as may be used, like 
other surrounding circumstances, to aid in the construction of am- 
biguous clauses of the will on the same subject matter, and being 
exhibited to the bill in connection with the will and codicils, the 
memorandum may be considered on demurrer in construing the 
will and passing upon complainants’ case as made by themselves. 

Held 2d. That the testator’s intention, gathered from the whole will 
and all the codicils bearing upon the bequest of $8,000.00, and 
read with the additional light thrown upon it by the memorandum, . 
was 10 give the said sum absolutely to the said trustees to be used. 
and expended by them as they might see fit, not only in ereeting 

7 
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and completing said church edifice, but in adding thereto, in keep- 
ing it in repair, and in sustaining and preserving the church in per- 
petual memory of his wife and himself; and that therefore the com. 
plainants have no equitable interest in said fund, and the demurrer 
to their bill was rightfully sustained and the bill properly dis- 
missed. 


Wills. Leyacies. Evidence. Before Judge Syxap. 
Richmond Superior Court. April Term, 1879. 


Reported in the opinion. 
M. Ovmaine, for plaintiffs in error. 


Jones & Eve, for defendants. 


JACKSON, Justice. 


This bill was brought by the heirs at law of the testator 
to recover $8,000.00, or so much thereof as had not been 
expended by the defendants in erecting and completing a 
church edifice in the village of Summerville, and county of 
Richmond. A demurrer thereto was tiled substantially on 
the ground that the complainants had no equitable interest 
in said fund, and were not therefore entitled to ask dis- 
covery in regard thereto or any accounting thereabout by 
the trustees of said church. The court below sustained the 
demurrer, and the complainants excepted. 

There were no residuary legatees named in the will, and 
the complainants allege that the bequest of the testator to 
the trustees of this sum of money was made solely to be 
used by them in erecting and completing a church edifice, 
that the church building had been furnished by another 
fund provided therefor without the aid of this fund, and 
that these complainants, no residuary clause being in said 
will, were, by virtue of being next of kin and heirs at law of 
the testator, the beneficiaries of the fund, that the trustees 
having possessed themselves of it and not needing it for the 
uses declared in the will, held it in trust for complainants, 
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and must account tothem therefor. On the other hand the 
defendants maintain that the bequest to them is absolute— 
not confined to the use only of building the church, but of 
preserving and sustaining it as a memorial church in mem- 
ory of testator’s name and bounty. 

So that the point at issue is this: does the will give the 
trustees this fund alone to complete the erection of the 
church edifice, or does it give the fund in the wider sense 
and for the broader use of preserving and sustaining it as 
a place for the worship of God? Or to put it more broadly 
still: is the fund given as a building fund only, or is it 
given absolutely to these trustees for the use of this charch 
as a body corporate—in adding to the edifice, if necessary, 
in repairing the building from time to time, in sustaining 
the church as a worshiping congregation, and thus preserv- 
ing this house of worship in perpetual memory—so far as 
human things can perpetuate memory—of the testator’s 
bounty and of his name ? 

The question has been discussed with rare ability, and all 
the light which research and learning and talent can throw 
upon a point has been shed upon it. At last, however, the 
question is, what was the intention of the testator in respect 
to this fund—for his will is the law that must rule the use 
of this fund, and his intention with respect to it is his will. 
Allthe rules in the books are mere adjuncts to strengthen 
—mere props to support this fundamental rule. On this 
corner stone the entire fabric rests, and that which it does 
not sustain falls, or may be rejected as mere scaffolding. 

To ascertain this intention, the whole will, with all the 
codicils which bear at all on the bequest, will be considered ;_ 
and if there be still any ambiguity as to the will, or which 
is the same thing, as to the desire or intention of the testa- 
tor touching the use of this money, surrounding circum- 
stances, cotemporaneous facts, written memoranda duly 
authenticated, may all be invoked to see what the testator 
meant. 

This case is before us on demurrer, and nothing can be 
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considered here, of course, except that which appears in the 
bill of complainants ; but all the exhibits made thereto are 
parts of the bill and to be considered on demurrer in con- 
nection therewith. 

The fourteenth item of the will makes the first allusion 
to the desire of the testator in respect to this church. It 
is as follows: 


‘‘My house and lot, on the north side of Walton Way, in the village 
of Summerville, near Augusta, I give and bequeath, in fee simple, to 
James W. Davies, Thomas W. Coskery, and Jonathan 8. Wilcox, of 
Summerville, in trust, that they and their successors allow to William 
Berrien, hereinbefore mentioned, to occupy, free of rent, during his 
natural life, the piece of ground at the northwest corner of said lot, 
known as the ‘potato patch,’ and to remove on to said piece of ground, 
for his use during life, the building on said lot known us ‘Violet’s 
House.’ Said lot is supposed to contain about five-eighths of an acre, 
known as tlie ‘potato patch.’ I desire the above named James W. 
Davies, Thomas W. Coskery, and Jonathan 8. Wilcox, to obtain for 
themselves and suceessors a decree of incorporation, as trustees of a 
Presbyterian church in connection with the present general assembly 
of the Presbyterian church in the southern states; and hold the 
western portion of the lot hereby bequeathed to them, to-wit : one 
hundred feet in breath, from the western line, as a church lot; the re- 
mainder of the entire lot, with its appurtenances and improvements, 
except ‘Violet's House’ above mentioned, they are directed to sell in 
the manner and on the terms they deem expedient, and are authorized 
to fully convey the same in fee simple. With the proceeds of said 
sale, 1 direct them or their successors, to build a church of the Pres- 
byterian denomination aforesaid, in the church lot hereinbefore pro- 
vided for. The plan and style of said building is necessarily left to 
the discretion of tne trustees. But I recommend, if the means'be suf- 
ficient, that it be of brick, well but plainly finished, with a basement 
for a Sunday-school room.” 


On the same day the following codicil was executed, July 
31st, 1869. 

‘I desire Porter Fleming to be an additional trustee under the clause 
in the foregoing disposing of my house and lot in Summerville.” 

On April 2, 1870, a third codicil to the will was executed, 
confirming and republishing the same, the third item of 
which was in the words following, to-wit: 


‘I desire George M. Thew and William A. Walton to be additional 
trustees, under the clause in said will disposing of my house and lot 
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in Summerville; and to the entire board of trustees for the erection of 
the church in said will provided, I give and bequeath further the sum 
of eight thousand dollars should the residuum of my estate amount to 
so much.” 


On July 25, 1872, a fourth codicil was executed, the 
seventh item of which was in the words following, to-wit: 


‘Jonathan 8 Wilcox, one of the trustees appointed in said will for 
my house and lot in Summerville, having departed this life, I appoint 
Lindsay C. Warren as trustee in his room, with all the rights and pow- 
ers given to said Jonathan S. Wilcox by said will.” 


The foregoing will and codicils were written, the bill 
states, with the assistance of counsel learned in the law. 

On July 14, 1875, a sixth and last codicil was executed 
It was written by the testator, without the assistance of 
counsel, on the back of his will. So much of it as relates 
to the present case is in the words following, to-wit : 


“Should my estate not be enabled to pay off in full all legacies spec- 
ified in this my last will and testament, including the eight thousand 
dollars bequeathed to the church to be erected in Summerville and all 
other expenses, I now revoke so much of said eight. thousand dollars 
as may be necessary to accumplish said object, as my desire is to pay 
off all legacies in full.” 

“‘Mr. Henry Moore an additional trustee to the church to be erected 
in Summerville.” 


On the 19th of July, 1872,a memorandum was made 
by the testator, which was found by the executors among 
his private paper, and admitted to record by the ordinary, 
and which appears annexed to the bill and exhibited with 
the will and codicils, which is as follows, so far as it bears 
on the point at issue : 


“My desire is that the church-building to be erected in Summerville 
shall be placed back from Walton Way ata sufficient distance so as not 
to obstruct the view from my residence west, say from 75 to 80 feet, or 
more, if deemed necessary by the trustees to place it thus far from 
Walton Way to effect that object. 

“‘As regards said church-building, should the trustees deem it advis- 
able not to build it two stories in height, they are authorized to build 
it but one story, high-pitched, similar to the church in Augusta, called 
the Christian church, the roof to be covered with xx tin, and, in time, 
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the house called Vivlet’s House can be moved in the rear of the same, 
added thereto in length, and converted int» a Sunday-school room. 

**My desire is the church shall be occupied or used for church pur- 
poses exclusively. Taking off 100 feet on Walton Way for the church 
lot, there ought to remain to dwelling lot 500 feet front on Walton 
Way, including one foot more on the street leading to the cemetery, to 
which it is entitled. 

“It is my desire that the church should be named the ‘ Louise Reid 
Presbyterian Church,’ or the ‘ Reid Memorial,’ but if the trustees deem 
it not a suitable name, or proper, it is left with them and my executors 
to name i,” 

This memorandum is dated July 19, 1872. 

1. Whether this last paper was properly admitted to 
record or not it is unnecessary that we decide. It is enough 
that the memorandum was found among the papers of the 
testator, that it bears a date intermediate the execution of 
the will proper, and the codicils thereto bearing upon this 
ehurch. That renders it such a cotemporaneous circum- 
stance as makes it proper for consideration to throw light 
on the true intention of the testator in the bequest, the 
same being somewhat ambiguous and capable of two con 
structions. The memorandum is in the record; it is re- 
ferred to in the sixth codicil of the will; it is certified to by 
the ordinary with the other papers, to-wit: the will and 
codicils, and if the others were exhibited, about which there 
seems to be no dispute, this memorandum so embraced in 
the certificate of the ordinary and spread out after the bill, 
would seem to be also in the same exhibit. On the demur- 
rer to the bill, which embraces all that is attached thereto 
in any exhibit, we think it legitimate to consider the mem- 
orandum in so far as it may throw light upon the mind of 
the testator in regard to this bequest. 

2. So considering these several clauses of the will alto- 
gether and the memorandum, it seems reasonably certain 
that the testator had in view not only the erection but the 
preservation as a place of worship of this church. It was 
to be a Reid memorial church. It was to be so named to 
earry his name to posterity, or that of Louise Reid, pre- 
sumed to be his deceased wife. The preservation of the 
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church, therefore, must have been in his eye as much as its 
erection. Looking at it merely as a place, a building, it 
must decay. The paint would grow old and faint, and 
need renewing; and the house itself would need repair. 
Besides, by the memorandum, on a contingency, an addition 
was to be made to it by adding a certain house for a Sunday- 
school room, and that house was to be lengthened. All 
these things would require money after the building itself, 
as to its main structure, was completed; and it assuredly 
comports with the nature of the original bequest and all 
the codicils that funds be set apart for this purpose. 

The very fact that in the original item the trustees were 
reyuired to have themselves and their successors incorpo- 
rated, corroborates the correctness of the view we take of 
the permanent nature of the memorial of himself had in his 
eye by the testator. Not only so, but the character of the 
church, its connectional or denominational relations, was in 
the mind of the testator, and the form and mode of worship 
therein. It was to be a Presbyterian church; it was not to 
be independent, but “connected with the present general 
assembly of the Presbyterian church of the southern 
states.” So that in the original will, not the mere erection 
of a house of worship was in the testator’s mind, but the 
sort of worship therein was a big idea with him. The be- 
quest, and all that bears thereon, breathes a spirit of devotion 
to the Presbyterian doctrine of faith and mode of worship ; 
so that even if all the proceeds of the house and lot had 
not been expended in the building, it would not require 
much stretching to cover with the intention of the testator 
the sustentation as well as the erection of the church. 

But when the codicil with the specific bequest of 
$8,000.00 comes to be considered, the intention becomes 
clearer. After naming certain additional trustees “under 
the clause in said will disposing of my (his) hozse and lot 
in Summerville,” he adds, “and to the entire board of trus- 
tees for the erection of the church in said will provided, I 
give and bequeath further the sum of $8,000.00 should the 
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residuum of my (his) estate amount to so munch.” The 
words “for the erection of the church in said will pro- 
vided” are descriptive of the persons before named in the 
will and codicil. It was necessary either to name each of 
them over again, or to use some general words embracing 
them all in a single phrase; because he was about to make 
them a large bequest. 

Further, the last codicil is still stronger in favor of the 
construction we put on the will. There the testator calls 
the $8,000.00 a legacy. He says, “should my estate not be 
enabled to pay off in full all legacies specified in this my 
last will and testament, including the $$,000.00 bequeathed 
to the charch,” ete., thus by implication terming this be- 
quest a legacy. It is true that in the Jatter part of the 
clause he expresses a desire to pay in full all legacies at the 
expense of this bequest, and would seem therein to nullify 
such use, by implication, of the word before; but the bill 
alleges that this was written without the aid of counsel, 
and we may expect some inaccuracy of language. In this 
elause he is revoking enough of this $8,000.00 fund to pay 
in full other specitic legacies. If it had been his purpose 
not to give this $8,000.00 except to aid in the church build- 
ing, this would have been the place to say so. He was 
here considering how to pay in full divers legacies ; and to 
that end was revoking part of this bequest. Had he meant 
to confine this to building, he would here have said, should 
the proceeds of my house and lot suffice to build the 
church without this fund, then I revoke this and direct it 
applied to the other legacies. 

Again, if this had been designed as a bnilding fund, be- 
cause the proceeds of the honse and lot would not suffice 
to complete the church without it, would the testator have 
turned any part of it over to legacies to strangers, and 
leave the church unfinished? We think not. This church 
was the main thought in his mind. To complete the edi- 
fice he gave the house and lot. It was to be two stories or 
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one, as the proceeds of that house and lot held out. Then 
$8,000.00, or so much thereof as was a residuum after pay- 
ing other legacies, was to go to this church, to be used to 
keep it up, to repair it, to sustain it, to keep it in exist- 
ence—a living church where the worship of God after the 
Presbyterian faith, doctrine and usage, was to be perpetu- 
ated for generations, and the name of the founder, if the 
trustees and executors did not deem it inappropriate so to 
connect his name with a place where God was to be wor- 
shipped, was to be held in respect by those who worshipped 
in its pews and preached frum its pulpit. 

Note further this last codicil in this respect, to-wit: the 
words “ bequeathed to the church to be erected,” evidently 
to it as a body corporate; otherwise he would have said 
naturally “bequeathed for the erection of the church.” 
He does not even say to the trustees, but to the church, 
which was by prior direction to be incorporated. 

And note further, in the third codicil the words, “ should 
the residuum of my estate be sufficient,” then this fund is 
given, thereby making the gift turn on anything being left, 
and treating this church as a sort of residuary legatee. 

Some criticism has been made upon the other codicils 
appointing additional trustees, and the language used in 
them, and great acumen has been displayed in distinguish- 
ing these from the last—especially as they were written by 
a lawyer, this by the- unskilled testator; but we do not 
think it sufficient to set off against the broader view we 
take of the will in its entirety, and the evident intention 
of the testator to be gathered from it and all the codicils 
and the memorandum. 

We think, therefore, that the intention of the testator 
was to give this money to these trustees, to be used by 
them in and about the adding to, repairing, replenishing, 
re-carpeting, re-cushioning this church, as it should need 
corporeally such embellishment, and .in sustaining therein 
the worship of Almighty God, according to the Presbyte- 
rian mode, and in connection with the generai assembly of 
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that church south; that the complainants, therefore, have 
no equity in their bill whereby to call the trustees to account 
or discovery ; and that the court below was right to sustain 
the demurrer, and to dismiss the bill. 

Judgment affirmed. 


Smira vs. Wave, constable, ef al. 


Where the constable’s answer toa rule shows money in his hands col- 
lected on the execution, and fails to show any legal reason for not 
paying it over, the rule should be made absolute. Notice to the 
constable, not accompanied with any judgment, fi. fa., or other lien 
upon the moncy, is no justification for withholding the money from 
the plaintiff whose execution brought it into court. On the facts 
stuted in the petition for certiorari, it should receive the sanction of 
the judge. 


Certiorart, Rule. Levy andsale. Before Judge Un- 
pERWvop. Floyd County. At Chambers. July 29, 1879. 


Mrs. Smith petitioned for the writ of certiorari, present- 
ing the following facts: She obtained an “attachment ab- 
solute” against Chambers, former constable of the 919th dis- 
trict, G. M., in the case of petitioner against Bailey, for 
$25.00, with interest at 20 per cent. per annum theron from 
October 9, 1877. <A fi. fa. was issued thereon by Towers, 
N. P., and ex officio J. P.; this fi. fa. has teen reduced to 
$4.50 principal, with interest. It was placed in the hands 
of Wade, constable, for collection; and on January 11, 
1879, the defendant therein paid to him $5.50. This 
amount the constable refused to pay over on demand. 
Wherefore she ruled him. He set up no excuse for his 
failure except the receipt of the following notice : 


“J. L. WapE—You are hereby notified to hold up any money in 
your hands in favor of M. L. Smith to pay cost in the case of Moses 
Bailey vs. M. L. Smith vs. Moses Bailey. January 11, 1879. 

[Signed] J. L. Coampers, former L. C.” 
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The magistrate refused a rule absolute, and dismissed the 
rule nist. Wherefore petitioner prays the writ of certiorari. 
The writ was refused, and petitioner excepted. 


W. D. Exam, by brief, for plaintiff in error. 
Forsyta & Hoskxtnson, for defendants. 


BiEcKLEY, Justice. 


Mrs. Smith ruled constable No. 1, and obtained an exe- 
eution against him. He paid to constable No. 2 a balance 
due upon this execution. She then ruled constable No. 2, 
who answered that constable No. 1 had served him with a 
notice to hold np the money, and produced a copy of the 
notice, or, perhaps, the original. 

Whether this pair of constables are pulling together or 
against each other, we see not how Mrs. Smith is to get her 
money by mere constable power. She seems to us to need 


judicial assistance. The magistrate ought to have made the 
rule absolute, and as he refused, the judge of the superior 
court should have sanctioned the petition for certioraré. 
Mere notice to an officer to detain money which he has col- 
lected on legal process, will not justify him in holding it. 
53 Ga., TY. 

Judgment reversed. 


Jounson vs. Curistig, sheriff, e¢ al. 


The comptroller-general is not authorized by law to transfer tax fi. 
Jas. issued by him against wild lands on payment of the amount due 
thereon. 

See concurrence of BLECKLEy, Justice. 


Tax. Officers. Comptroller-general. Wild lands. Be- 
fore Judge Hoop. Terrell Superior Court. May Term, 
1879. 
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This wasa rule nész granted on petition of T. F. John- 
son against S. R. Christie, sheriff of Terrell county. In 
his petition and amended petition the movant, Johnson, al- 
leges that on the 18th day of February, 1878, and other 
days and times, he had duly assigned and transferred to him 
by W. L. Goldsmith, comptroller-general of the state of 
Georgia, two hundred wild land tax fi. fas., issued against 
various lots of land in Terrell county, for which he paid to 
Goldsmith, as comptroller-general, $ , being the 
amount of tax due the state on such land and the accrued 
cost thereon. That he placed the 7. fas. in the hands of S. 
R. Christie, sheriff of Terrell county, who proceeded to levy 
and advertise the same for sale in terms of the law. That 
on or before the day of sale, various affidavits were filed 
with said sheriff, alleging that said lots were not wild jands, 
etc., as to ninety-seven of said fi. fas., which he, as sheriff 
as afuresaid, failed to expose to sale, and upon which there 
is due and owing to movant $1,097.00, being the amount of 
tax and cost paid by him to the comptroller-general for the 
tax and accrued cost on said fi. fas. That the sheriff sold 
the other lots levied on under and by virtue of said 7. fus., 
and that he has in his hands eight hundred dollars or other 
large sum arising from said sale. 

By an amendment he alleges that he has paid to the state 
of Georgia the full amount of taxes due on each of said jf. 
Jas., and fifty cents cost charged by the comptroller gene- - 
ral for issuing each of the same; that the fi. fas., each and 
all of them, had been assigned to him, the said T. F. John- 
son, by the comptroller-general, and that he had them duly 
recorded in Fulton and Terrell counties, within three months 
from the transfer thereof, and appends to his amended pe- 
tition a list of the 7. fas., the lots against which they issued, 
the amount of tax paid by him and the date of the trans- 
fer. 

By another amendment to his petition movant sets forth 
that the 7 fas. were sold and transferred to him by W. L. 
Goldsmith, comptroller-general, with the guaranty that they 
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were valid, legal and binding liens on the lots of land set 
out in each of the fi. fas.,and that said lots were wild lands , 
and for the ninety-seven lots not sold he asked to be reim- 
bursed not only the money paid for said fi. fas., but the 
- cost and expense incurred. 

On motion of the solicitor-general, W. L. Goldsmith, 
comptroller-general, was made a party to the proceedings. 

The sheriff's answer admitted the sale of the land, except 
the ninety-seven lots, and alleged a large number of the 
lots had been purchased by Johnson, the transferee, but not 
paid for; he also admitted that the 7. fas. had been placed 
in his hands by Johnson, and genera!ly the matters set up 
in the petition for rule nés¢. 

On the hearing the court discharged the rule, and 
movant excepted. 


Guerry & Parks, for plaintiff in error, cited Code, 
$891 ; acts of 1872, p. 75; acts 1874, p. 105. 


Jas. T. FLEwetuen, solicitor-general; D. A. Vason; S. 
D. Irvin, for defendants, cited acts 1874, pp. 105, 106; 
Code, §891; Supplement to Code, §133; 73 Penn., 467 ; 
Cooley on Tax, 322, 323; 18 Grattan, 100 ; 9 Wallace, 320 ; 
48 Ga., 177; Code, §188; acts 1876, pp. 16, 30. 


Wagner, Chief Justice. 


Johnson, as the transferee of certain wild land fi. fas., 
brought a rule against the sheriff of Terrell county, re- 
quiring him to show cause why he should not pay over to 
him the money in his hands arising from the sale of certain 
described wild lands for taxes. Upon the hearing of the 
rule the court decided that the transfer of the fi. fas. to the 
plaintiff in the rule was made without authority of law, and 
was therefore void, and discharged the rule, whereupon the 
plaintiff excepted. 

It appears from the evidence in the record that the tax 
%. fas. were issued by W. L. Goldsmith, comptroller-gen- 
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eral of the state, against certain described wild lots of land 
for the taxes due thereon, and that the tax due the state on 
said wild lands was paid by said Johnson to the ecomp- 
troller-general, who thereupon transferred said fi. fas. to 
him after the tax due to the state had been paid, and the 
question is whether the comptroller-general had any lawful 
authority todo so. The general rule is that when an offi- 
cer performs an official-act it must be affirmatively shown 
that he had the lawful authority to do that act, and this is 
especially so in regard to the execution of the tax laws of 
the state. After the most careful examination, we have 
been unable to find any law which authorized the comp- 
troller-general to transfer tax fi. fas. issued against wild 
lands, after the tax due thereon to the state has been paid to 
him by any person, and therefore we affirm the judgment of 
the court below discharging the rule against the sheriff. 
Let the judgment of the court below be affirmed. 


Bieck.ey, Justice, concurring. 


As to whether the transfer by the comptroller-general to 
the plaintiff in error was valid or not, isa question on which 
I do not and need not, for the purposes of this case, express 
an opinion. It was not as thoroughly argued at the bar as 
so difficult and important a question ought to be. The gen- 
eral Jien law of 1873 provides for tax liens, as well as many 
other liens, and then declares that “all liens provided for by 


this act may be assigned by writing.” Nor is it necessary to 


decide now whether a public officer can use a process to col- 
lect money, and then retain the money on account of an al- 
leged defect in his authority to raise it. See 56 Ga., 290; 8 
Grif Rt. 334. Though the comptroller-general was made 
a party to the rule ‘n the court below, he did not except to 
the judgment. So far as Johnson, the plaintiff in error, is 
concerned, the judgment discharging the rule against the 
sheriff was, on the facts contained in the record, correct, 
for the following reasons : 

1. The transferee of a fi. fa. against specific property is 
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not entitled to the surplus produced by an official sale of 
the property, over and atove the amount of the fi. fa. and 
costs, but snch surplus belongs to the owner of the prop- 
erty. 

2. When two or more fi. fas. are proceeding in rem, each 
against different specific property, such as a lot of land, 
money produced by a sale under one of the fi. fas. cannot 
be applied to pay off any of the others. One lot of wild 
land assessed by the comptroller-general, is not chargeable 
with the taxes or costs due on another. 

3. Where the comptroller-general has issued a ft. fa. for 
taxes against certain land as wild, the sheriff ought not to 
levy and sell, if the fact be that the land is not wild but 
improved. 

On these grounds I concur in the judgment of affirm- 
ance. 


Harris et al. vs. Pounps e¢ al. 


In a contest between two sets of trustees of a camp-meeting ground, 
one holding an appointment under the quarterly conference of the 
Methodist church, and the other under a grant from the superior 
court by virtue of authority claimed to be derived from the act of 
1872—Code, §1677—and both claiming to hold the title for the use 
of the Methodist church of Warren county for camp- meeting wor- 
ship, and no allegation being. made that either has interfered or 
threatens to interfere with the beneficiaries in the enjoyment of the 
religious worship at said camp ground, equity will not interfere by 
injunction, but will leave the parties to settle the legal title by in- 
formation in the nature of a quo warranio. 


Equity. Injunetion. Trusts. Before Jadge Porrte. 
Wilkes Superior Court. November Term, 1879. 


Pounds e¢ al. filed their bill in Wilkes superior court 
against [larris e¢ a/., setting out the following facts: 
That some time prior to the 3lst of December, 1838, 
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John Nisbet and Aaron T. Kendrick deeded to Fuller and 
others, trustees of Fountain Methodist Episcopal Camp- 
ground, at Fountain, Warren county, 200 acres of land for 
the use of the Methodist Episcopal church of Warren 
county ; that the deed has been lost, according to the in- 
formation and belief of complainants, and that they also 
believe that the record of the same was destroyed by fire, 
That on the 3lst of December, 1838, the legislature ineor- 
porated for thirty years “The M. E. Camp-ground, in- the 
county of Warren, known by the name of ‘ Fountain Camp- 
ground,’ ” naming as incorporators Aaron T. Kendrick and 
all the grantees in said deed and their successors in office, 
giving them the power and authority usual in such char- 
ters. That the third section of said charter provided as 
follows: “And be it further enacted, that when any va- 
cancy may happen in the trustees by death, resignation or 
otherwise, that a majority of the trustees in office shall be, 
and are hereby, required to fill any and every such vacancy 
or vacancies from time totime.” That on the expiration of 
said charter, no renewal was made until the 7th of April, 
1877, when, by an order of the superior court of Warren 
county, defendants, as trustees of said camp-ground, were 
named as incorporators, and said camp-ground again incor- 
porated. That they were never elected trustees by the M. 
E. church or its authority; that the said church allowed 
them to remain until September, 1878, when, they refusing 
to report to said church and acknowledge its authority, said 
church, under its laws, dismissed them from office and ap- 
pointed complainants as trustees of said camp-ground. 
That defendants refuse to surrender the said camp-ground 
to complainants, and threaten to proceed against them as 
trespassers should they enter on said camp-ground. The 
bill then refers to the act of 18(5—Code, §§2343 et seg.— 
and recites that complainants have had their appointment 
recorded as therein required. The bill prays for an injunc- 
tion against defendants, to restrain them from holding the 
camp-ground, ete., and that they may be removed from 
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office. Defendants demurred to the bill on the following 
grounds : 

Ist. Because there is no equity in the bill. 

2d. Because title to the land embraced in the original 
deed and charters was never in trustees of M. E. church, 
nor were they ever amenable as such trustees to the disci- 
pline of said church, but title to said land was and is in 
other trustees, who are in no way subject to said church’s 
authority. 

3d. Because complainants have no authority to act as 
trustees of said camp-greund, not having been elected trus- 
tees asis required in original deed and the acts of and order 
of incorporation, as set out in exhibits to said bill. 

4th. Because complainants have full and adequate relief 
for all their alleged wrongs in an ejectment suit in a com- 
mon law court. 

On the hearing, the court overruled the demurrer and 
granted the injunction, and defendants excepted. 


W. M. & M. P. Reese; C. S. DuBossz, for plaintiffs in 


error. 


W. D. Torr, for defendants. 


Jackson, Justice. 


It is quite clear that equity has jurisdiction over charities - 
and religious trusts and uses ina particular and special 
manner under our Code. §§3155, 3157, 3158. Indeed it 
has such jurisdiction over trusts generally, Code, $3193, but 
especially over such trusts and uses as those set up in this- 
bill. Therefore we cannot say that the chancellor should 
have dismissed the bill. Perhaps he was right to retain it 
until the question of the legal title to the trusteeship of 
this camp-ground could be tried and settled at law. 

But the question here is not whether the bill should be 
dismissed ; it is, ought the injunction to have been granted ? 
It seems that the trustees of both sides claimed the right to 

8 
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administer the trust. Neither set, apparently from all the 
allegations in the bill, set up any title adverse to the bene- 
ficiaries or uses to which the ground was dedicated. Both 
sets appear from the allegations in the bill to be Methodists, 
and the only difference seems this, that the one holds under 
appointment of the quarterly conference, the other under 
the court. Those holding under the court are in possession, 
it seems, and the effect of the chancellor’s judgment or 
decree is to turn them out of, and put the others in control 
of, the grounds. An injunction restrains; it does not oust ; 
its effect is to leave disputants in statu quo; it does not 
actively intervene so as to change possession under a de 
facto title; at least, such is the scope of an interlocutory 
injunction which only stands until the hearing, and which 
is the act of the chancellor alone before the facts are found 
by the jury. 

The trustees who claim to be in under the appointment 
of the court are certainly in de facto, and the question of 
their title ought to be settled by the proper tribunal, we 
think, before they should be ejected and others put in pos- 
session and control. So it was ruled substantially in Zussey 
vs. Gallagher, 61 Ga., 86. 

It is true that the defendants do not appear to have fol- 
,owed the act with exactness under which they claim their 
appointment, and when properly investigated under an in- 
formation in the nature of a guo warranto, it may be made 
to appear that their title is worthless. It seems to us, how- 
ever, that a proceeding at law of that sort is the remedy of 
complainants under the allegations of their bill. They do 
not allege that defendants are preventing, or threatening to 
prevent, the Methodist people of Warren county from wor- 
ship at the camp-ground. It is true that it is charged that 
they have done something which is not acceptable to the 
quarterly conference, but what that is is not distinctly 
alleged, except that they do not make returns to that body. 
If they were interfering with worship at the grounds, or 
otherwise using the land for their own emolument, or 
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changing the use and directing it to purposes inconsistent 
with the trust, then equity would restrain until the hearing, 
and on the hearing grant full relief; but no such allega- 
tions are made in the bill, and no depositions were exhib- 
ited on either side, no answer put in, but every fact on 
which the chancellor acted is set out in the bill. 

While, therefore, on a guo warranto it may appear that 
these defendants are not entitled to the trust, because more 
than five applied to the court, arid because camp-grounds 
are not apparently within the statute under which they 
hold—see Code, $1677; yet we hold that no reason appears 
in the bill why the harsh remedy of interlocutory injunction 
should be used against them. 

Judgment reversed. 


O’Connor vs. Tue Strate or GeEoratA. 


1. A police officer may make an arrest without a warrant for a crime 
committed in his presence, or if the offender is endeavoring to 
escape, or for other cause there is likely to be a failure of justice for 
want of an officer to issue a warrant. But there must be an 
offense committed by the party arrested. 

. Where a police officer, without warrant, arrested a man who was 
guilty of no offense, and in preventing an escape struck and killed 
the prisoner, these facts would at least warrant a verdict of invol 
untary manslaughter in the commission of an unlawful act. 

. Where the evidence and the prisoner’s statement conflict, the latter 
must yield to the former 


Officers. Municipal corporations. Police. Criminal 
law. Evidence. Before Judge Smmons. Bibb Superior 
Court. April Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add the following grounds of the motion for new 
trial : 

(1). Because the verdict was contrary to law and evi- 
dence. 
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(2). Because the court erred in charging as follows: “If 
you believe, from the evidence, that Franklin had not vio- 
lated any criminal law of the state or any of the criminal 
ordinances of the city, then the defendant had no right to 
arrest him ; and if he did arrest him it was an unlawful act, 
and if he struck him a mortal blow while under this illegal 
arrest, and Franklin died from such blow, although the de- 
fendant had no intention to kill him when he struck him, 
then he is guilty of involuntary manslaughter in the com- 
mission of an unlawful act, and you should so find.” 

(3). Because the court charged the jury as follows: “In 
making up your verdict you should not go outside of the 
evidence sworn to on the stand.” 


C. J. Harris; Hitt & Harris; A. O. Bacon, for plain- 
tiff in error. 


C. L. Barter, solicitor-general ; Samuet Hatt, for the 
atate. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and on his trial therefor was found guilty of involuntary 
manslaughter in the commission of an unlawful act. A 
motion was made for a new trial on the various grounds 
contained therein, which was overruled, and the defendant 
excepted. 

1. 2. It appears from the evidence in the record, that the 
defendant was a policeman in the city of Macon, and that 
he arrested the deceased and was taking him to the barracks 
in said city, that the deceased attempted to escape from 
him, when defendant struck him on the head with a club, 
from which blow he died that same day, in the barracks, 
where he was confined. There is noevidence in the record 
that the deceased had committed any offense against the 
state or the ordinances of the city, nor is there any evidence 
that any person had lodged any complaint against the de- 
ceased for having violated any law of the state or city and 
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notified the defendant thereof, or that the deceased had 
committed or attempted to commit any violation of the 
law in the presence of the defendant at the time he arrested 
him. It is true that the defendant, in his statement to the 
jury, not under oath, says that he had heard that the de- 
ceased had, on the day before the arrest, offered to sell a 
pair of shoes found in his possession to Mrs. Noon, and at 
the time of his arrest was trying to sell the shoes to Molly 
Raoul. There was no evidence that the shoes had been 
stolen from any person, but, on the contrary, it was found 
that the deceased was a shoemaker, and that the shoes had 
been left with him by Fanny Cooper, the owner of them, 
to be stretched, and that deceased was to bring them to her 
the morning he was arrested with them in his possession. 
The defendant did not offer to prove by Mrs. Noon, or by 
Molly Raoul, the truth of his statement in regard to the 
deceased offering to sell the shoes to them, or either of 
them, even if that would have authorized him to have made 
the arrest of deceased. An officer may make an arrest 
without a warrant for a crime committed in his presence, 
or if the offender is endeavoring to escape, or for other - 
cause there is likely to be a failure of justice for want of 
an officer to issue a warrant. Code, §4723. But there 
must be an offense committed by the party arrested. In 
the case under review there was no offense committed by 
the deceased to have authorized his arrest by the defendant. 
We have carefully examined the various grounds of error 
assigned to the rulings of the court during the progress of 
the trial, as well as to the charge of the court to the jury, 
and we find no error in overruling the motion for a new 
trial. In our judgment the law and the facts in the case 
required at least the verdict which the jury have rendered. 

3. In charging the jury as to the prisoner’s statement, 
nothing is better to be used than the language of the stat- 
ute, and where the evidence and the statement conflict, the | 
latter should yield to the former. Brown vs. The State, 60 
Ga., 210. 

Let the judgment of the court below be affirmed. 
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Davis & Company vs. THe Mayor anp Councit or Macon. 


1. 


The city of Macon, having power by charter to tax all persons exer- 
cising within the city any profession, trade or calling of any nature 
whatsoever, may levy and collect a license tax upon every firm re- 
tailing fresh or butcher’s meat in the city, whether from stalls, 
stores, or by peddling the same on the streets. An exception in the 
ordinance exempting farmers selling their own produce, does not 
make the tax invalid as to others. The tax is a business tax, and a 
farmer's business is production, not trade, and the sale by himself 
of what he rears or produces is merely occasional and incidental. 


. The city may also tax a butcher or retailer of meats, upon the wagon 


or wagons used in his business, and this likewise is a part of the 
business tax. The validity of this specific tax is not impaired by 
exempting the wagons used in delivering milk from dairies on 
country farms, since the city may tax one class of business and ex- 
empt another, or may tax different occupations and their instru- 
mentalities unequally. 


. That all property taxes have been paid, is no obstacle to the impo- 


sition and collection of a business tax, measured in part or in whole 
by the employment and use of vehicles already taxed ad valorem as 


property. 


. The fact that the meat in which a retailer deals was produced in 


Georgia, and was never in the city until carried in for delivery from 
the wagon to customers at their doors, will not hinder the city from 
taxing the retailer on his business. 

A butcher whose residence, shop and slaughter-pen are all out of 
the city limits, and who purchases cattle outside, and slaughters 
them outside, and has no place of business inside, but who habitu- 
ally hauls inside a part of his fresh meat, and from his wagon de- 
livers it to regular customers at their doors in the city, making no 
charge. and receiving no compensation for the delivery, is within the 
ordinance referred to above, both as to license tax and the specific tax 
upon his wagon ; and the ordinance is none the less obligatory upon 
him than upon residents of the city who retail fresh or butcher’s 
meat therein, and use wagons for delivering the same to customers. 


Injunction. Municipal corporations. Tax. Constitu- 
tional law. License. Before Judge Simmons. Bibb County. 
At Chambers. September 16, 1879. 


Reported in the opinion. 


Joun L. Harpemay, for plaintiffs in error. 


- 
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W. B. Hitt, for defendants. 
BLEcKLEY, Justice. 


In July, 1879, the city corporation of Macon issued a fi. 

fa. against H. G. Davis & Co. for fifty dollars, “it being 
license city tax for retailing fresh and butcher’s meats in 
the city, and peddling the same on the streets, for the year 
1879.” Also a fi. fa. for twenty-five dollars, “it being li- 
cense city tax for ruuning a one-horse wagon for the year 
1879.” Both these 7. fas. were levied by the city marshal 
upon certain personal property of Davis & Co. An ordi- 
nance of the city, passed June 12th, 1879, declared that the 
various amounts specified therein should be levied and col- 
lected as license and business taxes for the year 1879; 
among the numerous specifications in the ordinance were 
the following: “Each person or firm (farmers selling their 
own produce excepted) retailing fresh or butcher’s meat in 
the city, whether from stalls, stores, or by peddling the 
same on the streets, shall pay a license of $50.00. 
“For each and every wagon used by butchers and bakers 
in their business, and wagons used by brewers and manu- 
facturers of soda water, or for the delivery of oil, milk or 
any other article (except wagons delivering milk from dai- 
ries on country farms), and package delivery wagons, where 
such wagons are used for hauling in the city, and drawn by 
one horse, shall pay $25.00 

By charter, the city of Macon has power to tax property, 
real and personal, within the city, at a rate not exceeding 
(for all purposes) one and a half per cent. ad valorem, and 
also “power to levy and collect a tax upon . .. . all 
persons exercising within the city any profession, trade or 
calling, or business of any nature whatever.” Acts of 
1871-2, pp. 120,121. The constitution of 1877 (art. vii, 
section 2) declares “all taxation shall be uniform upon the 
same clas; of subjects, and ad valorem on all property sub- 
ject to be taxed, within the territorial limits of the authority 
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levying the tax, and shall be levied and collected under 
general laws. . . . The general assembly may, by law, 
exempt from taxation (certain specified property). No poll- 
tax shall be levied except for educational purposes, and such 
tax shall not exceed one dollar annually, upon each poll. 
All laws exempting property from taxation, other than the 
property herein enumerated, shall be void.” The Code, in 
section 1605, provides that “No municipal corporation of 
this state shall levy or assess a tax on cvotton or the sales 
thereof, nor shall any such corporation levy or asses a tax 
on any agricultural products raised in this state, or the sales 
thereof (other than cotton), until after the expiration of three 
months from the time of their introduction into said cor- 
porations.” 

On the first of August, 1879, H. G. Davis & Co. filed 
their bill against the corporation of Macon, praying for an 
injunction against the collection of the two executions 
above described, and that said corporation and its officers 
be restrained from proceeding further at law touching the 
matters in questions. At the hearing of the order to show 
cause, the injunction was refused, and that is the alleged 
error. 

The charges of the bill make the following case: The 
complainants do not reside within the corporate limits of 
the city ; they carry on the business of butchers, but have 
no slaughter-pen, stall or place of business within the city ; 
their slanghter-pen is about one mile outside of the city 
limits, and their shop is in Vineville; a few of their regu- 
lar city customers reside in the city of Macon, and the com- 
plainants deliver to these, at their doors, fresh meats, using 
for this purpose a one-horse wagon, which wagon is the 
property of complainants; that. for such delivery they 
charge nothing, nor are they paid anything; that they do 
not retail fresh or butcher’s meat in the city from a stall or 
store, nor peddle the same upon the streets; and that the 
cattle they slaughter are raised in Georgia, not bought in 
the city, but bought from farmers in Bibb and adjacent 
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counties, brought to the complainants’ pens outside of the 
city limits, and there slaughtered, and the interval between 
the purchase of the cattle and the sale of the meats is never. 
longer than two weeks; and ‘that the city has no public 
market. The bill proceeds to allege that the executions 
were issued and levied ; complains that the levies were ex- 
cessive, etc., and then attacks the validity of the ordinance 
for the following reasons: That the tax is not uniform 
upon the class taxed; that the city has no authority to 
license delivery wagons of non-residents used for their own 
purposes ; that the city has no authority to tax agricultural 
products raised in Georgia, or the sale thereof, until after 
the expiration of three months from their introduction into 
the city; that by exempting farmers selling their own pro- 
duce, the ordinance fails in uniformity ; that complainants 
have paid all state and county taxes due on their property ; 
that the city does the greater part of the work on the streets 
with the Bibb county chain-gang, to the support of which 
the city does not contribute. The bill also makes the point 
that the complainants are not within the provisions of the 
ordinance, because they are non-residents of the city, have 
no place of business within it, and do not retail meats 
within it from stalls or stores, or by peddling on the streets. 

1. The power of the city to impose the so-called license 
tax is denied. But the authority to levy and collect a tax 
upon all persons exercising within the city any profession, 
trade or calling or business of any nature whatever, is ex- 
pressly granted by the charter. This power is surely broad 
enough to reach the complainants if they carry on, within 
the city, the business of retailing fresh or butcher’s meat. 
Why not? 59 Ga., 188; 60 7b., 133. 

The ordinance is further attacked as invalid because it 
has an exception in it exempting from its operation farmers 
selling their own produce. The exception would probably 
have been implied had it not been expressed, for the tax 
imposed is a business tax, a tax on avocation or calling. 
The business of a farmer is production, not trade, and the 
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sale directly by himself of what he rears or produces is 
merely occasional or incidental. No doubt very considera- 
ble restrictions might be imposed upon farmers as to the 
manner of conducting their trade; but while the public 
authority ean restrict them in that respect, it is not obliged 
to do so as a condition of taxing other persons on their 
business or avocations. We need not and will not say that 
for the purpose of upholding a general meat-market, or a 
system of meat-markets, in a city, farmers could not be 
prohibited from retailing or peddling meat of their own 
raising within certain hours, and perhaps they could be 
confined to certain localities within the corporate limits. 
We have not thought it necessary to advert to authority on 
such questions as these, or even to address our minds to 
them with any earnestness, for it is manifest that, constru- 
ing the ordinance in the light of the charter, the tax with 
which we are dealing is a business tax ; and the disposition 
of meat as the immediate sequel to rearing animals upon a 
farm is obviously no separate calling from that of farming. 
It is but the primary link of connection between the pro- 
ducer and the consumer—a link fastened to the farmer’s vo- 
cation, and with which the commercial chain begins if other 
links are added before the consumer is reached, and which 
constitutes the entire process where consumption is by the 
first purchaser. The constitutional requirement that “all 
taxation shall be uniform upon the same class of subjects,” 
is not infringed by the ordinance in the provision which we 
are considering. The producer whose trade is incident to 
production, and the middle-man whose trade is intermediary 
between the producer and the consumer, belong not to the 
same class, but to different classes of subjects in a scheme 
of taxation. At least, the difference is wide enough to 
justify, if not to compel, its recognition in shaping the 
scheme. 

2. The tax of the complainants upon the wagon which 
they use in their business is attacked because the ordinance 
exempts wagons used in delivering milk from dairies on 
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country farms; this discriminativn also is urged as breaking 
up the uniformity which the constitution requires as to the 
same subjects of taxation. It is manifest that this wagon 
tax is a part of the business tax, and nothing can be plainer 
than that the delivery of milk from a farm-dairy is a differ- 
ent business from that of retailing butcher’s or fresh meat. 
In adjusting a business tax, those who are engaged in the 
same business are to be taxed alike; but there is nothing 
in the constitution to prevent the different occupations and 
their instrumentalities from being taxed unequally, nor to 
prevent the taxation of one class of business and the ex- 
emption of another. 60 Ga., 597. 

3. It is insisted, further, that by the tax upon the wagon, 
the ad valorem principle of the constitution is violated. 
This objection proceeds upon the theory that the wagon is 
mere property, and subject only to state and county taxes, 
the owners not residing within the corporate limits of 
Macon, which taxes have been duly assessed and paid. The 
complainants contend that having paid all taxes on the 
value of the wagon as property with which tliey are charge- 
able, they cannot be required to pay an additional specific 
tax to the city upon the same property. But as already 
stated, the tax now in question is not a property tax, but a 
business tax; the wagon is treated as an instrument used 
in carrying on the business of the complainants within the 
city, and it has been ruled, and no doubt rightly ruled, that 
the number and kind of vehicles may be regarded in meas- 
uring a tax of this description. 62 Ga., 645. That the 
complainants are in no default to the state and county in 
respect to taxes upon the value of the wagon as property, 
is no protection to them against the business tax now de- 
manded. Frommer vs. Richmond, 31 Grattan, 646; S. C., 
8 Reporter, 538. The suggestion in the bill that the streets 
of the city are not kept in repair at municipal expense, but 
by the labor of the county convicts, needs no discussion ; 
for it does not appear that the city has been absolved from 
the legal obligation of keeping its streets in order. By 
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what means, as matter of fact, the obligation is complied 
with for the present, seems quite immaterial. That the 
complainants do not burden their customers with any 
charge for deliveries, cannot affect the question of taxation. 

4. The next point relates to the effect of section 1605 of 
the Code upon both of the assessments we are considering. 
That section inhibits taxation by any municipal corporation 
on agricultural products raised in this state, or on the sales 
thereof, until after the expiration of three months from their 
introduction into the corporation. If fresh or butcher’s 
meat can be classed asan agricultural product, without some- 
thing in the context of the statute to show that the phrase, 
agricultural products, was, in this particular instance, 
used in a sense animal as well as in a sense vegetable, there 
ought to be evidence that the meat in question was pro- 
duced in the pursuit or by the fruits of agriculture. Cattle, so 
far as we know, may be Georgia raised and belong to farmers, 
and yet never have consumed a pound of food derived from 
agriculture. In the middle and lower parts of the state, 
herdsmen or stock-raisers are perhaps indebted to natural 
pasturage alone for the subsistence and growth of the ani- 
mals which they rear, and which afterwards find their way 
to market. Weare not informed by the record that the 
agricultural industry of the state produced, or contributed 
to the production of the meats in which the complainants 
dealt. The cattle were bought from farmers, but there is 
no express allegation that they were “agricultural products.” 
And when it is thought of closely, would it not be rather 
an unusual application of the phrase “agricultural products” 
to make it comprehend beef cattle? In ordinary usage, is 
not that phrase confined to the yield of the soil, as corn, 
wheat, rye, oats, hay, ete., in its primary form? When 
there has been conversion of the fruits of the soil into ani- 
mal tissues, are we still to apply the phrase? And suppose 
we are to disregard the change in its first stage, and call a 
cow or a steer agricultural product, must we carry the name 
forward to the steak or roast which the butcher sells us from 
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the slaughtered animal? If cattle fall under the denomi- 
nation, so do hogs; and if beef, so does bacon. Passing 
from this verbal difficulty, and turning to an argument of 
altogether another class, it is to be noted that the tax we are 
considering is not laid upon the beef sold, nor upon the 
sale thereof, nor is the amount of the tax measured by the 
amount of sales. The tax is upon business and upon the 
vehicle used therein, and to conduct such business by such 
means has no necessary relation to “agricultural products 
raised in this state,” granting that fresh beef is to be classed 
as an agricultural product. It would be possible to conduct a 
like business by like means with beef raised elsewhere ; and 
if the complainants chose to deal in Georgia raised beef, 
as a business, are they to be therefore exempted from all 
business tax? Isa merchant or factor to pay no business tax 
because he sells Georgia produce, rather than Alabama or 
Tennessee produce? And is the taxability or non-taxability 
of a butcher to depend upon the state in which the animals 
he slaughters happened to be reared? Granting that the 
discrimination could be made (and that it could is by no 
means certain), must it be made? We rather think not. 
Could a lawyer escape a professional tax by confining his 
practice to cases in which non-taxable property, such as 
that used for worship or burial, public charity, colleges, in- 
corporated academies, etc., was involved or in controversy ? 
It would be strange if he could. 

5. The ordinance being good, are the complainants with- 
in it? Their residence, their shop and their slaughter-pen 
are all out of the city limits. They purchase and slaughter 
outside, and have no place of business inside, but they hab- 
itually haul inside a part of their fresh meat, and from their 
wagon deliver to regular customers at the doors of the lat- 
ter, within the city ; they make no charge for the delivery, 
but it is evident that they distribute the meat from their 
wagon in retail parcels. Where they cut and weigh to suit 
parcels to the demand of customers, does not appear. We 
are to suppose they do it in the wagon, as they do not aver 
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to the contrary. The pleadings and evidence are equally 
silent as to where orders are taken, and where payments 
are made, and whether made on each and every delivery, or 
by the week, month or year. There is no suggestion that 
the meat is not paid for, though the hauling is free. We 
cannot see but that the wagon is made a kind of portable 
shop, and moved daily to the door of each customer. Al- 
though the complainants allege that they do not peddle 
meats, they seem to rest the allegation on the fact that they 
confine their dealings to regular customers; but where a 
dealer supplies constantly recurring wants, he may be a 
peddler, however regular and uniform the demand may be 
for his wares. There is a striking degree of regularity in 
the patronage of almost every business. When I was a 
solicitor-general, nothing in my experience struck me with 
more force than that, term after term, in each county of my 
circuit, 1 met substantially the same body of people who 
had connection with the criminal docket—the same array of 
prosecutors, defendants and witnesses. _Here and there a 
new man would come in, and occasionally a prosecutor 
would become a prosecuted, and vice versa, and the witness 
class would sometimes disintegrate and mix up with the 
other two; but my éntimates were, and continued to be for 
four years, very much the same individuals. They were 
my regular customers. It is not improbable that every ped- 
dler who follows the road has his regular customers, and 
that the regularity with which they buy induces him to re- 
turn again and again to the same neighborhood, unless he 
has nomadic tastes which solicit him to disregard all routine. 
The complainants vouchsafe-to us no explanation of their 
method of dealing with their customers, save that they de- 
liver at their doors, and make no charge for delivery. 
Making, as we are bound to do, every reasonable presump- 
tion against them where they might explain and do not, we 
hold that they are within the ordinance, both as to the 
license tax and the specific tax upon the wagon, and that 
the ordinance is no less obligatory upon them than upon 
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residents of the city who retail fresh or butcher’s meat 
therein, and use a wagon or wagons for making delivery to 
customers. 

Judgment affirmed. 


Tcmmons vs. Hamitron. 


A deed executed on the 10th of September, 1874, while there was no 
law making usury illegal in Georgia, could not be tainted with 
usury, and therefore void as title. 


Interest and usury. Title. Deeds. Before Judge Un 
perwoop. Floyd Superior Court. March Term, 1879. 


Mrs. Tummons sued out a warrant to dispossess Hamil- 
ton of certain property occupied by him, on the allegation 
that he was a tenant holding over. He filed a counter-affi- 
davit and issne was joined, the point at issue being whether 
Mrs. Tummons was the landlady of Hamilton or not. 
Plaintiff put in evidence, among other things, a deed from 
the defendant to her, dated September 10th, 1874, convey- 
ing the premises in dispute. Defendant contended that the 
deed did not convey title to plaintiff, because it was only 
intended as.a security for a debt arising out of the sale of a 
mule by plaintiff to him in the summer of 1874, and be- 
cause usury was charged, and a deed tainted with usury 
would be void. On this point the court charged as fol- 
lows: “If the deed was made in consideration of the pay- 
ment of a note in which there was usury, and the consider- 
ation of the deed was tainted with usury, no tenancy can 
be predicated upon a title thus tainted with usury, the rela- 
tion of landlord and tenant cannot arise in such a case, and 
the tenant is not estopped from denying the landlord’s title ; 
if you are satisfied from the evidence that the deed is 
founded upon any such usurious contract, the plaintiff can- 
not recover.” 
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Tammons vs. Hamilton. 





After a verdict for defendant, plaintiff moved for a new 
trial. It was refused, and she excepted. 


W. D. Exam, by brief, for plaintiff in error. 
No appearance for defendant. 


Jackson, Justice. 


A motion was made for a new trial on various grounds, 
none of which seem to be material and tenable except the 
assignment of error in regard to the taint of usury in the 
deed from Hamilton to Mrs. Tummons. That. deed was 
made on the 10th of September, 1874, pending the aboli- 
tion of usury in this state, and the court charged that “ if 
the deed was made in consideration of the payment of a 
note in which there was usury, and the consideration of the 
the deed was tainted with usury, no tenancy can be predi- 
cated upon a title thus tainted with usury, the relation of 
landlord and tenant cannot arise in such a case, and the ten- 
ant is not estopped from denying the landlord’s title. If 
you are satisfied from the evidence that the deed is founded 
upon such usurious contract, the plaintiff cannot recover.” 
Under the law as ruled by this court a deed made on the 
10th of December, 1874, could not be so tainted with usury 
as to render the title void, and therefore this charge is erro- 
neous ; and inasmuch as the verdict of the jury is in these 
words: “ We, the jury, find forthe defendant because of 
usury,” the error is vital. 

In the case of Ballard vs. The Peoples’ Bank of New- 
nan, 61 Ga., 458, it was held that a deed made on the 25th 
of March, 1873, was not usurious, all laws on the subject of 
usury having been repealed on the 19th of February, 1873. 
So in the case of a mortgage in Weil vs. Bunn, 58 Ga., 
583, the same point in principle was ruled. So in Broach 
vs. Barfield, 57 Ga., 601, it was held that “in 1874 there 
was no law in Georgia making usurious any agreement, 
written or verbal, for any rate of interest whatever.” So 
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in 59 Ga., 616, the case of Cooper vs. Braswell, it was 
held that “ from February 13th, 1873, up to February 24th, 
1875, there was no law against usury in this state; and 
with the repeal of the usury laws, the act annulling a deed 
tainted with usury, we think, was also repealed. Hence 
the deed of December, 1874, was good.” 

So that the question is not open with us and the judg- 
ment must be reversed, inasmuch as the right of plaintiff to. 
dispossess defendant in the dispossessory warrant rested on 
the deed made in 1874, and the court charged and the jary 
found in the teeth of the decisions made in the cases cited. . 
Judgment reversed. 


Tuomas, trustee, ef al, vs. Jones & Norris. 


. That the judge of the circuit who granted a rule nisi on a motion: 
for new trial is related to one of the parties within the fourth degree, 
is not good objection to the hearing of the motion by the non-resident 
judge who tried the case, and to whom the motion was submitted 
by consent of parties. " 

. Two of the grounds, among others, being that the verdict was con 
trary to law and evidence, and the resident judge having granted a 
rule nist, the motion was submitted by consent to the non-resident 
judge who tried the case. In enswer to the rule, respondent showed . 
for cause that neither the grounds of the motion nor the brief of 
the evidence had been approved. The judge hearing the motion 
corrected and approved them and overruled the objection : 

Held, that there was no error in this proceeding. 

3. That court was adjourned to a specified time at which no cases were 
to be tried except by consent, did not prevent the filing of a motion 
for a new trial. 

. The verdict was proper against the trust estate, but the usee for life 
and her trustee alone being parties defendant, the judgment should . 
have been against the life estate only. 


Practice in the Superior Court. New trial. Trusts. 
Parties. Judgments. Before Judge Porrte. Richmond 
Superior Court. October Term, 1878. 

9 
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Reported in the decision. 
J. C. C. Brack, for plaintiffs in error. 


F. H. Miter, for defendants. 


WARNER, Chief Justice. 


It appears from the record in this case that to April term, 
1876, of Richmond superior court, Jones & Norris com- 
menced their action at law against J. J. Thomas and J. L. 
Clanton, trustees of Gertrude Thomas, wife of said J. J., 
and against said Gertrude Thomas, to recover out of the 
trust estate the sum of $992.36, a bill of. particulars being 
annexed showing the provisious furnished from June 20, ° 
1874, to December 2, 1874, with names of twelve laborers 
employed. Von est imventus, was returned as to Clanton, 
but J. J. Thomas, trustee, and Gertrude Thomas, acknowl- 
edged service March 2, 1876. 

The trust was created under deed from Turner Clanton 
dated January 6, 1854, and recorded April 4, 1854. 

The terms of the trust are as follows: “ For the sole and 

separate use of said Gertrude, during her natural life, and 
that the same shall not be liable for the debts, contracts or 
liabilities of the said Jefferson, or any after-taken husband, 
and that upon the death of said Gertrude, to vest in her 
ehild or children, if any she have, share and share alike, 
the issue of a deceased child to take in the place and stead 
of its deceased parent. But if the said Gertrude leave no 
child or children, or the descendants of a child in life at 
the time of her death, as aforesaid, then the same shall re- 
turn to and vest in the said Turner Clanton, if in life, and 
if not in life, then to the heirs at law of the said Turner 
Clanton.” All the property set forth in plaintiffs’ declara- 
ion was held under said trust. Portion was afterwards 
conveyed, February 1, 1868, from J. J. Thomas, individu- 
ally, and portion from distribution of Turner Clanton’s 
estate, March 30, 1869. 





SEPTEMBER TERM, 1879. 141 
Thomas, trustee, et al. vs. Jones & Norris. 


The declaration sets out as follows: “That the children 
interested in the remainder and now in life are Turner C. 
Thomas, Mary Bell Thomas, Jefferson J. Thomas, Cora 
Lou ‘Thomas, Julian C. Thomas and Katherine Thomas. 

“That the trust estate became and is now liable for these 
provisions, money and supplies furnished the said trustees 
and cestut que trust, to feed and clothe the laborers engaged 
in cultivating the land, raising the crops thereon, and in 
keeping the premises in repair. When the debt became 
due the said J. Jefferson Thomas, as one of the trustees, 
executed his promissory note dated May 4, 1876, and due 
December 1, thereafter, for the sum of $1,124.35, and de- 
livered the same to J. B. Norris, one of your petitioners, 
which note was not paid at maturity. 

“That the said J. Jefferson Thomas is entirely insolvent 
and cannot be held liable on said note as trustee, which is 
hereby tendered back to him.” 

J. J. Thomas as trustee, and Gertrude Thomas separately, 
pleaded the general issue, which pleas were sworn to October 
20th and 23d, 1877, they being represented by T. Oak- 
man, Esq. 

After this a portion of the trust property was placed in 
the hands of defendants’ attorney, Thaddeus Oakman, and 
he ordered by J. J. Thomas, trustee, in writing, filed with the 
record, to pay over the moneys collected to plaintiffs’ claim 
then in suit against the trust estate, and payments were 
made as set out in the record and allowed in the judgment 

The case was heard and verdict rendered November 6, 
1878, as follows: 

“We, the jury, find for plaintiffs against the trust estate 
set out in the petition, the sum of $952.78, with interest 
and costs of suit, to be enforced by execution against the 
property and without personal liability of the trustee, as 
the trust estate is liable for the debt and its payment.” 

Judgment was entered November 6, 1878, against the 
property, and execution stayed by Judge E. H. Porrts, of 
the Northern circuit, when he entered the judgment on 
the verdict, for thirty days. 


. 
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On January 22, 1879, motion for a new trial was filed, 
and supersedeas granted by Judge Crarporne Sneap, of 
Angusta cirenit, and rule nzsz made returnable January 25, 
1879. 

The grounds of motion were : 

1. Because said verdict is contrary to law. 

2. Because said verdict is contrary to evidence, and with- 
out sufficient evidence to support it. 

3. Because the court overruled a motion of defendants 
to dismiss said case, on the grounds that the petition on its 
face did not make said trust estate liable in said action. 

4. Because the court held that the facts alleged rendered 
said trust estate liable in said action. 

5. Because the court struck defendants’ plea of general 
issue, and held defendants must plead specially. 

Cause was shown by Jones & Norris as follows: 

1. The rule nzsz is void, having been issued by his Honor 
Judge Sneap, who is related within the fourth degree of 
affinity to Gertrude Thomas, one of the defendants, and 
has, after one stay of execution has expired, been renewed 
without cause. 

2. Because the grounds of the motion are not approved 
by the Hon. E. H. Porrtz, who presided in the case, and 
no reason given for his not doing so. 

3. Because no brief of testimony has been filed and ap- 
proved by the said judge, or any other judge, or consented 
to by the plaintiffs prior to or at the filing of said motion. 

4. Because the brief of evidence filed is incorrect in the 
following particulars: “It was admitted by defendants’ 
attorney that the articles sued for had been delivered to the 
trustee and used for the maintenance and support of the 
laborers employed in cultivating the trust estate and prop- 
erty in Richmond and Columbia counties, set ont in the 
petition, for the use and benefit of the trust estate, the income 
of which estate was received by him as trustee, the names 
of the laborers appearing in the bill of particulars. That 
after the suit was brought, and plea of general issue filed, 
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a part of the trust property was placed in the hands of 
Thaddeus Oakman, defendants’ attorney, to pay this debt 
as one due by the trust estate, and that the amount of the 
payments by him were to be credited on the judgment if 
rendered in favor of the plaintiffs, he (OQakman) not then 
having the original receipts present in court. Also, that all 
the beneficiaries of the trust were correctly set out in the 
petition.” 

5. Because the session of the cour! at which the motion 
is now made is specially for criminal cases, under the act 
authorizing such sessions, and the motion for new trial is 
therefore not filed in time nor within sixty days from the 
rendition of the judgment which stayed execution thirty 
days. 

6. Because the motion failed to set out the events of the 
trial, which are as fullows: ‘ Defendants demurred to the 
declaration, which demurrer was overruled. Plaintiffs then 
put in evidence the deeds, will, and so forth, creating the 
trust as set out in the petition, with the admissions set out 
in the 4th objection, in addition to the brief: filed, when de- 
fendants moved for a non-suit.” Upon the discussion of 
this motion the court asked what plea was filed, to whicha 
reply was given the general issue only ; the judge then re- 
marked it was insufficient, and defendants should plead spe- 
cially. Plaintiffs’ attorney then stated that under the evi- 
dence before the court it was solely a matter or question of 
law applicable to the facts which were not in controversy, 
and proposed that a verdict should be taken in accordance 
with the ruling of the court as to the liability of the trust 
estate for debts created for maintaining the laborers thereon. 
The proposition was consented to, and after argument the 
court held the trust estate liable, and a verdict was taken 
accordingly, without further objection from defendants’ 
attorney. 

The minutes of Richmond superior court show: 

That the regular October term, 1878, commenced Octo- 
ber 21, and was held four weeks, during which time juries 
were in attendance. 
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On November 14, 1878, Judge Porrte presiding, the 
following special jurors were drawn: thirty-six for second 
day of December, 1878. 

Court adjourned to November 15, 1878. November 15, 
met and adjourned to November 16, 1878, November 16, 
met and adjourned, no time being named, but order taken 
afterwards fixed the day to December 2, 1878. Decem- 
ber 2, court met pursuant to adjournment, Judge Gipson 
presiding. Adjourned to December 17, 1878, and daily to 
December 21, and then until 13th January, 1879. On 20th 
December, jurors were drawn for the court to meet January 
138, 1579. 

Court met January 13, 1879, Judge Snap presiding, and 
continued daily in session until rule mzs¢ granted January 
22, 1879. ‘ 

It is admitted that no order appears on the minutes call- 
ing any adjourned or special term of the court. 

Also, that about 20th December a meeting of the bar was 
held in the court-room, at which the presiding judge and 
judge elect were present, when it was, after hearing the 
views of Judge Sneap about the court to meet in January, 
resolved that no cases would be tried at the January ses 
sion of the court, except by consent, when that term met. 
The judge refused, in view of this action of the bar, to 
allow a motion to be made to dismiss a plea, parties not con- 
senting. 

At the time of the passage of the order of the judge 
correcting the minutes so as to fix a day of adjournment, 
Judge Sneap ruled that he did not construe the action of 
the bar to prohibit the filing of a motion for new trial, or 
the correction by the court of its own minutes. 

After the filing of motion, granting of rule and filing of 
return thereto, an order was passed as follows: “It ap- 
pearing that this court was adjourned on the 16th of No- 
vember last until the 2d day of December thereafter, but 
that entering the same on the minutes the clerk failed to 
state the term to which the court adjourned : 
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“Tt is ordered that the clerk amend the minutes by 
entering thereon the day to which the court adjourned, and 
that this order be placed on the minutes. 

CrarporneE Sneap, Judge Superior Court.” 

After the return of the rule an order was taken as follows : 
‘Parties by their counsel in the above-stated case consenting, 
it is ordered that said motion for new trial be submitted 
to the Hon. E. H. Porrie, Judge of the Northern Circuit, 
who presided in said case, to be heard and determined in 
vacation, with liberty to either party to except as in term 
time. No right is intended to be waived hereby by either 
party, except the question of jurisdiction in the granting of 
the rule mist by Judge Snxap, but not the time and term 
at which the action was had.” 

The papers were then submitted to Judge Portis, who 
overruled the motion February 22, 1879. 

On the brief of evidence and motion for new trial he 
certified as follows: ‘I certify that the brief of evidence 
is correct, except that which is contained in the fourth 
ground of plaintiffs, in answer to the rule in this case, should 
be made part of the brief; such was the testimony allowed 
on the trial. 

E. H. Porrtr, Judge Superior Courts N. CO.” 

“T also certify that the grounds of the motion are correctly 
stated except that the facts set forth by plaintiffs’ counsel 
in his sixth ground of answer to the rule is a true version 
of the history of said case during the progress of the trial, 
and they are adopted by me. 

KE. H. Porrts, Judge Superior Courts N. C.” 

February, 22, 1879. 

The defendants’ brief of evidence, previously filed, ad- 
mitted the trust as set out in the declaration, that the prop- 
erty was held thereunder, the giving of the promissory 
note set out to close the account, that J. J. Thomas pur- 
chased the articles in bill of particulars, and gave the note 
as trustee, and was insolvent. 

The assignment of error in bill of exceptions is, refusal 
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to grant new trial on the grounds set forth in the said 
motion. 

1, 2, 3. The grounds insisted on by the plaintiffs by way 
of objection to the defendants’ motion for a new trial being 
heard and considered by the court as hereinbefore set forth, 
were not well taken. 

In view of the evidence in the record, the verdict was 
right, but from that evidence the court should have entered 
a judgment on the verdict for the sale of the life estate only 
of Mrs. Thomas in the trust property, and not the entire 
corpus of the property in which the remaindermen were in- 
terested. We therefore affirm the finding of the jury and the 
overruling of the motion for a new triai, and direct that the 
judgment of the court thereon be modified so as to order a 
sale of the life estate only of Mrs. Thomas in the trust 
property, or so much thereof as may be necessary to pay 
the plaintiffs’ demand against it. 

Let the judgment of the court below be affirmed, with 
directions as herein indicated. 


Tue Srate ex rel. Lynon vs. Brinexs, jailer, et al. 


1. On habeas corpus in behalf of one confined under mesne process for 
the recovery of personal property, the legality of the imprisonment 
does not depend upon the truth of the plaintiff's affidavit, but upon 
the sufficiency and due verification of the material facts alleged 
therein, together with the substance of the declaration, the juris- 
diction of tbe court, and the sheriff’s return. If the court has jur- 
isdiction of the person and of the subject matter, and the declara- 
tion sets forth a cause of action, and the affidavit conforms to the 
statute, and there is proper process, with due service, and the prop- 
erty has not been seized because it was not to be found, and the re- 
quisite bond and security have not been given, the prisuner ought 
to be remanded. 

. In the present case, neither the affidavit nor the declaration, nor do 
they both together, show the commission of a larceny or other 
felony, with full certainty. 
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3. When the wife of a prisoner sues out a habeas corpus, she can bring 
a writ of error upon the final decision made on the hearing of the 
habeas corpus. 

. An acknowledgment of service on a bill of exceptions by counsel 
signing as attorneys for ‘‘respondents,” will be construed as evidence 
of service on all the respondents, where the record fails to show 
that any of the respondents were represented by different counsel 
in the court below. 


Habeas corpus. Husband and wife. Parties. Practice 
in the Supreme Court. Before Judge Sneap. Richmond 
County. At Chambers. February 18, 1879. 


On the 18th day of November, 1878, there was filed in 
the clerk’s office of Richmond superior court, an original 
affidavit as follows: 


‘‘Srare or Georora, Richmond County. 

‘Personally appeared, Hugh Dempsey. who after being duly sworn, 
says that he is the superintendent and agent acting im this behalf for 
the Southern Express Company, a corporation existing under and by 
virtue of the laws of the state of Georgia. That said corporation is 
about to commence an action at law against Walter 8. Lynch. 1eturna- 
ble to the April term, 1879, of Richmond superior court, for the recov- 
ery of certain personal property, consisting of a certain package done 
up in buff paper and having written thereon ‘$25,000, Reeves, Nichol- 
son & Co., Athens, Ga.,’ the same being sealed with wax having the 
initials of G. W. W. & Co. stamped thereon, measuring about ten 
inches in length by seven and half inches in width, and about six and 
half inches.in depth, and shipped by Geo. W. Williams & Co., of 
Charleston, South Carolina. 

‘‘That said personal property was delivered to Walter 8. Lynch, 
November 5, 1878, as a messenger between Port Royal and Augusta, 
to be brought by him to Augusta, Georgia, for transmission to Athens, 
Georgia, and it has not been transmitted by him or delivered to the 
Southern Express Company, and that the same is in the possession 
and under the control of said Walter 8S. Lynch. 

‘* Tht deponent, for and in behalf of said corporation, has reason 
to apprehend and does apprehend that the said personal property will 
be removed away and will not be forthcoming to answer the judgment 
that shall be made in the case. 

‘‘That the said personal property is of the value of twenty-five 
thousand dollars, and the package contained divers, to-wit: twenty 
notes of the United States, commonly called currency notes, for the 
payment of the sum of one hundred dollars each; five hundred of the 
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same denomination of notes, each of the value of twenty dollars; one 
thousant of the same denomination of notes, each of the value of ten 
dollars; six hundred of the same denomination of notes, of the value 
of five dollars each. 

**Deponent further swears that in behalf of said corporation he 
does verily and dona fide claim said personal property for said South- 
ern Express Company, who have paid the value thereof to said George 
W. Williams & Co., and he desires hond and security may be required 
of said Walter S. Lynch for the forthcoming of said property. 

Hueu Dempsey.” 


Declaration was filed the same day in trover at common 


law as follows: 


‘*The petition of the Southern Express Company, a corporation of 
the county and state aforesaid, showeth that Walter 8S. Lynch, of the 
county aforesaid, has greatly endamaged your petitioner, for that 
whereas, heretofore, to-wit: on the fifth day of November, in the 
year of our Lord, one thousand eight hundred and seventy-eight, and 
in the county aforesaid your petitioner was possessed as of its own 
property, of a certain package done up in buff paper and having writ- 
ten thereon ‘$25,000.00, Reeves, Nicholson & Co., Athens, Ga.,’ the 
same being sealed with wax, having the initials of G. W. W. & Co. 
stamped thereon, measuring about ten inches in length, by about seven 
and a half inches in width, and abcut six and half inches in depth, 
and shipped by George W. Williams & Co., of Charleston, South Caro- - 
lina, of great value, to-wit: of the value of twenty-five thousand dol- 
lars, and being so thereof possessed as aforesaid, your petitioner after- 
wards, to-wit: on the day and year and in the county aforesaid, 
casually lost said package out of its possession, and the same after- 
wards, to wit: on the same day and in the county aforesaid, came to 
the possession of the said Walter S. Lynch by finding. 

**Yet the said Walter S. Lynch, although he well knew the said 
package to be the property of your petitioner as aforesaid, has not 
delivered the same to your petitioner although often requested to do 
so, and afterwards, to-wit: on the day and year, and in the county 
aforesaid, converted and disposed uf said package to his own use.” 


The declaration contained also a second count which dif- 
fered only from the first in that it set forth a description of 
the treasury notes which were in the package, and pro- 


ceeded : ‘ 


‘‘Yet the said Walter S. Lynch, although he well knew the said 
package and contents aforesaid to be the property of your petitioner 
as aforesaid, has not delivered the same to your petitioner, although 
often requested so to do, and afterwards, to-wit: on the day and yea 
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and in the county aforesaid, converted and disposed of said package 
and contents to his own_use, to the damage of your petitioner fifty 
thousand dollars.” 


To this was annexed a copy of the original affidavit and 
process. 

Original was indorsed : 

“Filed in office 18th Nov., 1870. 8S. H. Crump, Clerk. 


Sum sworn to 
Take bail for 


The original declaration and copy were placed in the 
sheriff’s hands, whose action is set forth in his return on 
the original writ as follows : 


“Served a copy of the within petition and process and copy of the 
affidavit on the defendant, Walter S Lynch, arrested him at the same 
time, and not being able to give bond and not producing the property, 
I put him in jail this 18th day of November, 1878, in the custody of 
Theodore C, Bridges, jailer. 

‘‘CHARLES H. S1rs.ey, Sheriff R. C.” 


The original papers were first lodged with the jailer but 
withdrawn, and the following paper deposited with the jailer 
when the originals were returned to court: - 


v8. April Term, 1879, 
Walter S. Lynch. Richmond Superior Court. 
Sum sworn to, $25,000.00. 

‘“‘The defendant having been this day served with a copy of the 
petition, process and bail affidavit in the above stated case, was arrested 
by me, and on failure to enter into recognizance for the forthcoming of 
the property sued for, and being unable to find that property myself, 
or to seize and take possession thereof, I now, pursuant to the require- 
ments of the law, commit him to jail, to be kept in safe and close cus- 
tody until the property sued for is produced, or until he shall enter into 
bond with good security for the eventual condemnation money. 

CuarR.es H. SIBLEy, 
‘* November 18th, 1878. Sheriff Richmond Co.” 


Mrs. Elizabeth M. Lynch, as wife of Walter 8S. Lynch, 
petitioned for a writ of habeas corpus, February 10, 1879, 
up¢n the following grounds: 

1. That the arrest and confinement is illegal, because the 
affidavit for bail attached to the declaration was made by a 


‘*The Southern Express Company, Trover and Bail, 
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person not authorized to make such affidavit for a corpora- 
tion. 

2. Because the affidavit for bail in said action was not 
filed in the clerk’: office of the court to which said petition 
was returnable, to-wit: the superior court of said county, 
and a copy thereof affixed to the original petition and on 
copy thereof. 

3. Because the copy of the original petition, affidavit and 
process, was not served upon Walter S. Lynch by the sheriff 
or other lawful officer, but was served upon him (if such an 
act can be called a service), by being handed to him by 
Hugh Dempsey, who was neither the sheriff nor other law- 
ful officer. 

4. Because such action was not instituted in good faith 
for the purpose and with the intention of recovering the 
property described therein or the value thereof, but was 
begun, and is continued by the plaintiff therein in fraud of 
law, and for the purpose, by oppression and long confine- 
ment in jail, and the bringing of your petitioner and her 
children to want, or a worse fate, to extort money from the 
friends or relatives of the defendant in payment of a claim 
for the money lust by defendant or stolen from him while 
in transit to the point of delivery. 

5. Because said property was not “in the possession, cus- 
tody or control of defendant” at the time of the demand 
therefor as sworn to by said Hugh Dempsey, as “superin- 
intendent and agent,” said aftidavit of said Dempsey being 
false and without the slightest foundation in fact and truth. 

6. Because an action of “trover and bail” will not lie 
for the recovery of money under the facts of this case. 

7. Because said action cannot be maintained, the injury 
complained of amounting to a felony, as defined by the 
Code of this state, and the said company having failed and 
refused to prosecute said defendant, either simultaneously 
or concurrently, or previously to the institution of said 
action for the same, or to allege a good excuse for the fail- 
ure to so prosecute. 
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The jailer returned as the cause of commitment the paper 
lodged by the sheriff, and justified his confinement of re- 
lator solely under the act of-December 13, 1820. 

He prays that the City Council of Augusta, sheriff, and 
Southern Express Company be made parties, and submitted 
to the court solely for his protection in the premises, and 
asked decision on the following: 

1. That this petition nor writ of habeas corpus has ever 
been filed in the clerk’s office of Richmond superior court, 
and is not valid until placed on the docket of that court. 

2. That the writ should have been issued against the 
sheriff of Richmond county or the City Council of Augusta, 
and not to him, as jailer. 

8. That the judge of the superior court of the Augusta 
circuit has no jurisdiction in vacation under a writ of 
“habeas corpus” to determine the validity of civil process 
returnable to a regular term of a court of this circuit. 

4. That the process under which Lynch is held in custody 
is lawful, and that at April term, 1879, it being the appear- 
ance term of Richmond superior court, which is a court of 
competent jurisdiction, can only a motion be lawfully made 
or entertained in respect to the validity of tke process or 
detention thereunder. 

On the filing of the return of the jailer, the court ordered 
that the sheriff, Charles H. Sibley, and the Southern Express 
Company be made parties. 

The sheriff then answered, adopting the return of the jailer, 
also that he did, on the 18th day of November, 1878, per- 
sonally serve the defendant, Walter S. Lynch, with a copy 
of the petition and process and bail affidavit in the case, 
and that his return upon the original papers to April term, 
1879, of Richmond superior court, is correct and true. 

The Southern Express Company also adopted the answer 
of the jailer. 

The petitioner’s attorney then filed a traverse as follows: 


‘‘And now comes the petitioner, Mrs, E. M. Lynch, by her attorneys, 
and traverses the truth of the facts set forth in the foregoing answer 
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of T. C. Bridges, jailer, and the Southern Express Company, and 
alleges the facts as set forth in the grounds of her petition to be cor- 
rect and true, and also accepts as true the answer of Charles H. Sibley, 
sheriff, and contests the sufficiency of the causes set forth in the answer 
of the said Bridges for the detention of the said W. 8. Lynch, and 
strikes the 2d and 3d grounds of the petition for writ.” 

The demand served on Lynch was as follows: 


“To Water S Lyncu: 

Demand is hereby made upon you for the immediate delivery to the 
Southern Express Company of a certain package done up in buff paper, 
having written thereon ‘$25,000.00, Reeves, Nicholson & Co., Athens, 
Ga ,’ the same being sealed with waa having the initials of G. W. W. & 
Co. stamped thereon, measuring about ten inches in length, seven and 
a half inches in width and about six and a half inches in depth, and 
delivered to you November 5, 1878, as a messenger between Port Royal 
and Augusta, Ga., to bring to Augusta, Ga., for said Southern Express 
Company. 

‘‘That upon failure to comply immediately with this demand an 
action will be brought against you for converting the same. 

‘‘November 18, 1878. 

SouTHERN Express Company.” 

By Hugh Dempsey, superintendent.” 

The bill of exceptions recited the history of the case dur- 
ing the trial, as follows: . . . ..Upon the request 
of said jailer and in accordance with the desire of said 
parties, the Southern Express Company, plaintiff in the 
action upon which said Walter S. Lynch was committed, 
and Charles H. Sibley, sheriff of said county, by whom said 
defendant was committed, were made parties. The request 
of said jailer to have the City Council of Augusta also made 
a party was refused. 

The return of said jailer was traversed in writing 
and issne joined thereon, and petitioner offered evidence 
to disprove the statement made in the affidavit for bail, 
“that the same (the personal property sued for) is in the 
possession and under the control of the said Walter S. 
Lynch,” and to show that the same was lust or stolen from 
the possession, custody or control of the said Walter S. 
Lynch, while in the employ of the Southern Express Com- 
pany, November 5th, 1878, evidence of which was in the 
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possession of the maker of said affidavit, prior to and at the 
time of the making of said affidavit, and that said prop- 
erty had not been in the possession, custody or control of 
the said Walter 8S. Lynch since that time. Petitioner offered 
also to prove that the failure to deliver said personal prop- 
erty to the plaintiff on demand, or surrender or point out 
the same for seizure by the ‘sheriff, was due alone to the 
inability of the said Walter S. Lynch to comply therewith 
on account of the loss or theft as aforesaid. That he did 
not enter into the recognizance provided for by law, solely 
because that by reason of his poverty he was unable to give 
such a bond. 

All of which was repelled by the court, and the announce- 
ment made that it would only receive evidence as to whether 
or not the Southern Express Company, as plaintiff in said 
action, had prosecuted the defendant under section 29/0 of 
the Code, or alleged a good excuse for its failure to pros- 
ecute. The petitioner thereupon put in evidence the ad- 
mission of the plaintiff that it had not prosecuted the 
defendant, the original declaration with affidavit attached, 
and accepted in lieu of said original affidavit, and the de- 
imand made by plaintiff upon the defendant prior to the 
filing of said suit, to be found in the brief of the evidence. 

The respondent Bridges and the Southern Express Com- 
pany offered the commitment from the sheriff under which 
the defendant was held after the withdrawal of the declar- 
ation, ete. 

The judge refused to discharge the prisoner, whereupon 
a bill of exceptions was sued out by Elizabeth M. Lynch, 
and error assigned on the following grounds : 

1. Because the court erred in repelling proof of the 
falsity of the statement in the affidavit for bail by Hugh 
Dempsey, to-wit: “that the same, (referring to the package 
sought to be recovered in said action) is in the possession and 
under the control of the said Walter S. Lynch,” and to show 
that said package was lost or stolen from the possession, cus- 
tody and control of the said Walter S. Lynch while in the 
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employ of the Southern Express Company, November 5th, 
1878. 

2. Because the court erred in repelling evidence by peti- 
tioner that the failure to deliver said personal property to 
the plaintiff on demand, or to deliver the same to the 
sheriff for disposition as provided by law, was due solely 
to the fact that said property was not in his possession, cis- 
tody or control, having been lost or stolen out of his pos- 
session, custody and control as aforesaid, and his failure to 
enter into a recognizance for the forthcoming of said prop- 
erty as provided by law, was due alone to the fact that from 
his poverty he was unable to give such recognizance. 

3. Because the court erred in deciding that section 2970 
of the Code was limited to physical injuries, and did not 
apply to torts to property, although such torts amounted to 
a felony as defined by the Code of this state, and that 
therefore, although the record in said case made out a prima 
facie case of larceny after trust, which was a felony as de- 
tined by the Code of Georgia, it was not incumbent upon 
the said Southern Express Company, as plaintiff in said 
action, to prosecute for the same, or to allege a good excuse 
for the failure to so prosecute, and that plaintiff could 
maintain said civil action without having “either simul- 
taneously or concurrently or previously” prosecuted for the 
same, or alleging a good excuse for the failure so to pros- 
cute. . 

4. Because the court erred in remanding the said defend- 
ant to jail under the law and facts of this case. 

5. Because the court erred in deciding that upon a tra- 
verse of a return toa writ of habeas corpus, no evidence 
was admissible except the record in the case in which de- 
fendant was held in custody, and evidence to establish that 
the plaintiff had or had not prosecuted for the tort under 
section 2970 of the Code. 

When this case was called a motion to dismiss the writ 
of error was submitted upon the ground that the wife of 
the prisoner was not, hereelf, entitled to a review of the 
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decision by bill of exceptions, the prisoner not complaining. 
And because the acknowledgment of service was simply 
signed by “Frank H. Miller and J. 8S. & W. T. Davidson,. 
attorneys for respondents,” not showing that all of the par- 
ties respondent were represented in such acknowledgment. 
The record failed to disclose that any of such respondents 
had been represented by other and different counsel in- the 
court below. 

The motion was overruled, the court holding as stated in. 
the third and fourth head-notes. 


II. Cray Fosrer, for plaintiff in error. 


Frank H. Mutter; J. 8S. & W. T. Davmson, for de- 


fendants. 
Buieck.ey, Justice. 


1. There was an action of trover,and the court had juris-- 
diction both of the person and the subject matter. There 
was such an affidavit as the statute prescribes. The declar- 
ation sets forth a cause of action; there was regular process, 
and due service. The property had not been seized be- 
cause the officer could not find it, and the requisite bond 
and security were not given by the defendant. These 
facts made a case for imprisonment. Code, §3420. Togo. 
beneath them and inquire into the truth of the matters 
alleged in the declaration and affidavit, would be to engage 
the habeas corpus court in a work of subsoiling which can 
be fitly done only by the court in which the main action is 
pending, and upon a regular trial in the due course of pro- 
ceedings. Imprisonment until a trial can be had does not 
depend upon whether the plaintiff has a good case for a 
recovery, but upon whether he puts a good case upon 
paper, and locates it in the proper forum.. In what he 
alleges there may not be one word of truth, but his alleging 
it in the manner prescribed and upon the sanctions which 
the law ordains, entitles him to have the property produced . 

10 
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or the defendant imprisoned if the latter will not give bond 
and security. What is needed to justify an imprisonment 
is only due process of law, and it is obvious that there may 
be the same legality of process in behalf of an unjust suitor 
as of a just one. Thetime for discriminating between cases 
of merit and those without merit is at the trial. Indeed, 
the sole object of a trial is to find out whether the com- 
plaint is well or ill-founded. Where imprisonment takes 
place on mesne process, the range of inquiry upon Aadeas 
corpus is simply, whether the plaintiff has brought a proper 
suit in the proper court, and has taken all the steps in pro- 
cedure which the law lays down as conditions precedent ; 
these things appearing, the lawfulness of the custody fol- 
lows necessarily. The investigation relates to what has 
been done; not to whether it ought to have been done. 

2. It was urged in argument that the tort complained of 
amounted to a felony in our law, and therefore that the 
action of trover could not be maintained without an aver- 
ment in the declaration that the wrong-doer had been prose- 


cuted, etc. In the affidavit is some indication of a larceny 
after trust, but the commission of this offense does not ap- 
pear with full certainty, from either the affidavit or the 
declaration, nor from both together. 

3.4. The motion to dismiss the writ of error was not 
well taken on either of the grounds. 

Judgment affirmed. 


Tritr vs. Roserts. 


[WaRrneER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


1. Itis not the agreement of counsel but the certificate of the presid- 
ing judge which verifies the brief of evidence to eaable this court 
to review the case; therefore the judge, even after counsel had 
agreed upon a brief satisfactory to themselves, may correct it by 
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interlineations or otherwise so as to make it conform to his recol- 
lection of the facts, 

. Possession of part of one lot embraced in the same deed with other 
lots will not be extended by construction to the other lots, unless 
the deed be on record, so as to work a title by prescription; and 
constructive possession of the unoccupied lots will not begin to run 
until the date of the record. 


Practice in the Superior Court. Deeds. Title. Pre- 
scription. Before Judge Lester. Cobb Superior Court. 
March Term, 1879. 


Reported in the opinion. 
A. 8. Cray; W. T. & W. J. Winn, for plaintiff in error. 


C. D. Puttiws; Goser & Lester, for defendant. 


Jackson, Justice. 


Roberts brought an action of trespass quare clausum 
Fregit against Tritt, for taking and carrying off of lot eight 
hundred and thirty, in the sixteenth district and second sec- 
tion of Cobb county, certain rails thereon. The jury found 
for the plaintiff, and the defendant made a motion fora 
new trial; it was overruled, and thereupon he excepted. 

1. One complaint made in the bill of exceptions is, that 
the court erred in altering a brief of the evidence which 
had been agreed upon by counsel. This court looks to the 
presiding judge to certify the bill of exceptions, and not to 
the counsel. Agreement of counsel without such certificate 
would not avail to bring the case here in order to have it 
reviewed. Code, §4252. Therefore the judge may correct 
the brief of evidence before he decides the motion for a 
new trial so as to make it conform to the facts proven be- 
fore him, as he remembers them ; and this he may do even 
after counsel have agreed upon the brief as perfectly satis- 
factory to themselves. It is upon the judge, not upon 
counsel, that the law imposes the duty to verify the facts 
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set out in the bill of exceptions or appended to the motion 
for a new trial. 

2. The plaintiff attempted to show a prescriptive title, 
and under the evidence, as corrected by the court below, the 
verdict could be supported, though the testimony is very 
conflicting on the question of actual possession of a part of 
this lot by the plaintiff. But we cannot tell whether the 
jury passed at all upon that issue, to-wit: continuous ad- 
verse possession of lot 830 for seven years, for the reason 
that the court charged the jury that if this lot, 830, was 
embraced in the same deed with other lots, and if defend- 
ant was in possession of either of the others, that possession 
extended to the boundary described in the deed and would 
embrace this lot too. The proof was that plaintiff did pos- 
sess an adjoining lot, having a twenty acre field thereon 
cleared and cultivated for years, and a deed was in evidence 
covering number 839 and two other lots. But there is no 
evidence in the record that the twenty acre field was within 
either of the lots included in this deed, and therefore there 
is no evidence to support this charge. Moreover, if by 
inference the jury could have concluded that the twenty 
aere cleared field was in one of the lots in the deed which 
was put in evidence embracing number 830 and two others, 
still the charge was erroneous, because that deed was not 
recorded until March, 1879, pending the suit, and until it 
was put on record the possession of part of one lot covered 
by it would not by construction be extended over any other 
lot covered by it, as was ruled in the case of Janes, admin- 
istrator, vs. Patterson, decided at the last term. 

The principle is that the holder of a perfect title to a lot 
of land and resting thereon must have somewhere to look 
to ascertain if another is in possession thereof, and if time 
is working a prescriptive right against him. If his adver- 
sary has part of his lot lot actually in possession he can see 
that and take warning; if there be a deed on record cover- 
ing his lot and other lots, and his adversary has possession 
of the other lots or either of them, he can see that posses- 
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sion, and looking at the recorded deed he can see that it 
extends over his lot too, and take warning; but if there be 
no possession of part of his lot, nor record of a deed which 
would show him that the possession of another lot was 
covering his also, and making time against him, he has 
no warning, and does not sleep over any of his rights, and 
the possession could not in any sense be adverse to him. 

Therefore the charge was error in the light of the facts 
in this record, and as it may have controlled the verdict, a 
new trial should have been granted; and on its refusal on 
this ground the judgment is reversed, the defendant having 
shown perfect title to the land from the state down, and 
the plaintiff's prescriptive claim being the only impediment 
to a verdict for him. 

Judgment reversed. 


McEwen vs. SPRINGFIELD ef al. 


1. In a suit by a widow for damages for the homicide of her husband, 
the defendants are competent witnesses in their own behalf. 

2. It having been sought to impeach a witness both by disproving facts 
testified to by him, and also by proof of contradictory statements, 
and to sustain him by evidence of good character, it was error to 
limit the effect of such sustaining evidence by charging that “if a 
fact or facts testified to by a witness be disproved to the satisfaction 
of the jury, then evidence of general good character should not be 
treated as re-establishing such disproved facts.” 

. If two or more persons conspire together to do an unlawful act of 
violence on the body of another, and they embark in the execution 
of such purpose, the law would not protect each against the conse- 
quences of the other’s not strictly observing the bargain; each must 
contemplate that before joining with his fellow to break the law, 
and each becomes responsible for the worst act done and the great- 
est damage caused by any of his fellows, if done in pursuance of 
the unlawful purpose. 


Witness. Evidence. Before Judge McCutcuzn. Whit- 
field Superior Court. April Term, 1879. 
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To the report contained in the decision it is only neces- 
sary to add the following: The evidence for plaintiff tended 
to show the following facts: There was bad feeling between 
McEwen, the deceased, and the Springfields; the imme- 
diate quarrel arose in Springfield’s grocery at night about 
buying some bitters; both of the Springfields advanced 
towards McEwen, and he went out of the door. Robert 
Springfield was held by a by-stander, the other defendants, 
except Horn, following McEwen; Horn came up with a 
knife, and told the by-stander to let Robert go, and when 
this was done, they too followed McEwen. In a few min- 
utes he was killed, being both shot and cut with a knife. 
Horn was examined for the plaintiff by interrogatories ; he 
stated that he heard the pistol shot and ran up to where the 
party was; that Hugh Springfield got up from a stooping 
position over the body and appeared to close a knife; 
that he heard them say that Bob Springfield had shot 
McEwen; that Hugh told Bob to go to his house and get 
his horse and leave, as he had killed McEwen, and he him- 
self went and closed up his grocery. 

The evidence for the defendants was to the effect that 
McEwen had been drinking, and that all of them were 
seeking to get him home and to prevent a difficulty, except 
Robert Springfield and Horn, the first of whom did the 
shooting and the latter the cutting. 


Warner, Chief Justice. 


The plaintiff sued the defendants, Robert Springfield, 
' Hugh Springfield, T. J. Smith, jr., Thomas S. Horn, and 
W. C. Quinn, to recover damages for the killing of her 
husband. On the trial of the case, the jury, under the 
charze of the court, found a verdict in favor of the plain- 
tiff for $2,226.00 against Robert Springfield, and found in 
favor of the other defendants, except Horn, who had not 
been served. The plaintiff made a motion for a new trial 
on the following grounds: 
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1. Because the verdict is contrary ‘to law, contrary to the 
evidence, strongly and decidedly against the weight of the 
evidence, and against the principles of equity and justice. 

2. Because the court erred in ruling, over plaintiffs 
objection, that the defendants, Hugh Springfield, T. J. 
Smith, jr.,and W.C. Quinn, might testify as to all that 
Mrs. McEwen, the plaintiff, had testified about, and per- 
mitted them to testify fully as to their version of the homi- 
cide as set out in the brief of the evidence—plaintiff 
objecting to all of said testimony. 

3. Because the court, after charging the jury as to the 
right of a widow to recover for the homicide of her‘hus- 
band, and instructing them as to the measure of damages— 
to which no objection is made—charged as follows, viz: “ If 
either or any of the defendants unlawfully and feloniously 
slew the deceased, then any or such of them as did the act, 
or participated in it, would be liable in damages according 
to the measure I have given you. Such of them, if any, 
as neither did the act, nor participated in and promoted it, 
would not be liable. And again, if such ‘killing occurred 
in pursuance of such conspiracy, then all, or any such as 
had joined in or become parties to that conspiracy, would 
be liable in damages, according to the measure I have given 
you; but such of the defendants as did not join or become 
parties to such conspiracy would not be liable for conse- 
quences of the same. Conspiracy here referred to need 
not be such as expressly contemplated a killing of the de- 
ceased. If there wasa conspiracy, and the purpose of it any 
unlawful attack on the person of McEwen of any kind, even 
if only an assault and battery, and from that all the way up 
to murder, this would be sufficient. The principle is this: 
If two or more persons conspire together todo an unlawful 
act of violence on the body of another, and they embark 
in the execution of such purpose, the law would not protect 
each against the consequences of the other’s not strictly 
observing the bargain; each must look out for that before 
joining with his fellow to break the law, and each becomes 
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responsible for the worst act done, and for the greatest 
damage caused by any of his fellows, if done in pursuance 
of the unlawful purpose. The doctrine of conspiracy, as 
before stated, would only apply to those who conspired, 
and if there was no conspiracy, then the principle would 
not apply at all.” 

This is the entire charge given in relation to the several 
defendants being responsible for the acts of any of the 
others. This charge, as a whole, plaintiff says was errone- 
ous, and a new trial should for this error be granted. 

4. Because the court failed to give in charge as the law 
applicable to the facts of this case though he was not 
specially requested so to do, either orally or in writing, 
but plaintiff's counsel in his argument before the court 
and jury had insisted that such was the law, viz: That 
the killing of the plaintiff's husband was the joint ac- 
tion of two or more of the defendants, each would be 
liable who may have concurred in the act of the one killing.. 
If the evidence shows that defendants, or any of them, 
acted in concert, either directly or indirectly in the com- 
mission of the trespass on McEwen, or contributed to 
snch act, then all who so acted in concert, or contributed 
directly or indirectly thereto, would be liable in damages for 
the act done. 

5. Because the court, after charging in substance sections 
8872 to 3875 of the Code, added: “If a witness be im- 
peached by both methods, that is by disproving the facts 
testified by him, and by proof of contradictory statements, 
and he be supported by other witnesses who testify to his 
general good character and that he is worthy to be believed, 
then the jury should understand such evidence as support- 
ing him to be judged of by the jury. in respect to the contra- 
dietory statements, but that it is inapplicable as far as relates 
to the evidence by which a fact or facts he may testify to is 
disproved, if any. Or in other words, a witness impeached 
by proof of contradictory statements made by-him, should 
be treated as having his credit restored by satisfactory proof 
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of general good character. But if a fact or facts testified 
tu by a witness be disproved to the satisfaction of the jury, 
then evidence of general good character should not be 
treated as re-establishing such disproved facts. But the 
question as to whether there be any fact or facts disproved, 
and if so, what facts. is, like ocher similar matters, for the 
jury to determine, and you are to judge of the extent and 
the consequences of such discrepancy, if any, or of the ex- 
planation of the same,if any.” This charge, as a whole, 
_ plaintiff insists was erroneous, and was calculated to mislead 
the jury, and such as should entitle her to a new trial. 

6. Because the court erred in giving in charge this written 
request of defendants’ counsel, viz: In the absence of 
proof of what the Texas law is, the presumption is that the 
common law prevails in Texas, and, by that law, there is 
no authority compelling a witness to answer interrogatories 
coming from another state. Horn could not have been 
compelled to answer these interrogatories. 

7. Because when plaintiff's counsel, in his argument be- 
fore the jury, was calling attention to the testimony of Dr. 
(ochran, taken by interrogatories, and returned into court 
2d October, 1877, (being the second day of the term) in 
which testimony the doctor expressed the opinion that the 
cut on McEwen’s neck was made immediately before or 
after the shot, and probably afterwards, because there was 
very little blood about this cut, and said counsel was argu- 
ing that this testimony corroborated Horn, and on this 
account the presentment against Horn, made at October 
term, 1877, was a movement on part of defendants to 
shift the blame of the cutting on Horn, who was absent, 
the court, at the instance of defendants’ counsel, arrested 
plaintiff's argument and refused to permit him to argue 
anything on this account unfavorable to Hugh Springfield, 
as it did not appear by the evidence that he had anything 
to do with the presentment, but ruled that said counsel 
might argue this question so far as it might affect the 
defendants Smith and Quinn, because their names appeared 
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indorsed as witnesses on the presentment, but Hugh Spring- 
field’s did not. This restriction by the court of the range 
of argument of plaintiff’s counsel, plaintiff insists was error, 
the more especially as plaintiff's testimony showed cireum- 
stances tending pretty clearly to prove that Hugh made 
the cut on McEwen’s neck; and this was a point stoutly 
contested on both sides. Plaintiff insists that this conduct 
of the court was well calculated to impress the jury with 
the idea that the court thought Hugh not guilty of the 
cutting. 

As to the complaint made in the seventh ground the 
judge says: There was nothing new in the testimony of 
Dr. Cochran relative to the absence of blood at the knife 
wound. The fact was known at the inquest, and to all the 
parties. When Mr. Shumate raised the point, the court looked 
at the Horn indictment, and not finding the name of Hugh 
Springfield marked on it either as witness or prosecutor, 
asked Judge Walker to call attention to any evidence either 
showing or tending to show that said Hugh instigated the 
Horn prosecution. He replied, there was not any. The 
court then remarked that nothing could be claimed unless 
there was some evidence to support it. The court made 
no intimation that Hugh did not do the cutting. 

The motin for a new trial was overruled by the court, 
and the plaintiff excepted. 

1. There was no error in allowing the witnesses Spring- 
field, Smith, and Quinn, to testify in the case, as alieged in 
the second ground of the motion for a new trial. Mrs. Me- 
Ewen, who was the plaintiff and solely interested as such, had 
testified in the case and had given her version of the hom- 
icide of her husband, whose estate was in no way interested 
in the issue or cause of action on trial. The plaintiff was 
in life to confront the witnesses who were called to testify 
against her, the only party plaintiff interested in the cause 
of action or the issue on trial. 

2. In our judgment, the charge of the court, as alleged in 
the tifth ground of the motion, was error, especially the 
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following part of it: “ But if a fact or facts testified to by 
a witness be disproved to the satisfaction of the jury, then 
evidence of general good character should not be treated 
as re-establishing such disproved facts.” The testimony of 
Horn, a witness for the plaintiff, was material as to the 
participation of Hugh Springfield in the homicide of plain- 
tiffs husband, and it was sought to impeach him on the 
ground that he had made contradictory statements in regard 
to it. This charge of the court, in view of the evidence 
in the record, was to nullify what it had previously charged 
as to the restoration of the credibility of the witness by 
proof of his general good character. The question made 
by the evidence in the record, was whether Horn had been 
impeached by having made contradictory statements in 
view of the testimony as to his general good character, and 
the effect of the charge was to tell the jury that proof of 
his general good character should not be treated as re 
establishing his credibility. A witness impeached by proof 
of contradictory statements may be sustained by proof of 
general good character, the effect of the evidence to be deter- 
mined by the jury. Code, §3875. 

3. We find no material error in the other grounds con- 
tained in the motion, but reverse the judgment for error in 
the fifth ground. 

Let the judgmert of the court below be reversed. 


Cox vs. Wrens. 


1. When the complaint in the motion for a new trial is that ‘the 
court erred in allowing counsel for defendant, over the objection of 
complainant’s counsel, to read the deposition of Mrs. Eliza Weems, 
wife of 8S. R. Weems, in detailing a conversation between herself 
and her husband, not had in presence of complainant, in which 8. 
R. Weems claimed the land in controversy as his own property and 
not the property of complainant, the objection being based on the 
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ground that complainant was not present, and on the ground that 
the conversation was a confidential communication between hus- 
band and wife,” and when the evidence of the witness, as contained 
in the record, is not confined to a single conversation but may be 
construed as referring to several, and consists of answers to five 
direct and four cross interrogatories, and it cannot be determined 
with certainty what particular language in the answers, or any 
of them, was objected to, the supreme court will not undertake 
to locate the motion for a new trial on this or that part of the 
testimony. When the evidence objected to is contained in answers 
to interrogatories, the obnoxious answer or answers ought to be 
designated in the motion for a new trial by number, or by quota 
tion, or in some other way, so as to leave no uncertainty in respect 
to the subject-matter and range of the objection. 

The motion for a new trial isa part of the pleadings, and has no 
business in the bill of exceptious ; the contents of the motion as cer- 
tified by the clerk in the transcript is, therefore, the appropriate 
evidence of what the motion contains, and where the bill of excep- 
tions states the contents differently from the transcript the latter 
will govern. It follows that where the motion for a new trial as 
set out in the transcript represents that the court refused to charge 
that the marital rights of the complainant’s husband would attach, 
such refusal to charge will be treated here as the matter complained 
of in the original motion, though the copy of the motion as con- 
tained in the bill of exceptions states the complaint to be the giving 
of the charge and not a refusal to give it. 

The testator made his will in 1854, and died in 1855. The terms of 
the will, so far as they relate to the present controversy, were as 
follows: ‘‘I will and bequeath to my son, Samuel R. Weems, all 
my landed estate (describing it), provided, nevertheless, I reserve to 
my daughter, Peggy Ann Cox, a lease to continue during her life- 
time or as long as she may see proper to live on it, seventy-five acres 
of land, more or less, of the above described tract (defining the 
beundaries of the reservation), and should my daughter cease to oc- 
cupy said land, either from death or removal or otherwise, my said 
son, Samuel R. Weems, to possess and hold said leased tract of land 
as he does the balance of said land, to and for the benefit and be- 
hoof of himself and his heirs forever in fee simple. * * * Iwill 
and bequeath to my son, Samuel R. Weems, in trust for the use of my 
daughter, Peggy Ann ox, during her natur#] lifetime, besides the 
lease in the land before mentioned, four negroes (describing them) 
together with their increase, and at the death vf my said daughter 
said negroes, together with their increase, to go to my grandson 
Robert S. Cox, to him and his heirs forever. Also, one other negro 
(naming her) with her increase, in the same way ; and at the death 
of my said deughter this girl, with her increase, to be divided equally 
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between the children of my said daughter, to-wit, Robert E. Cox 
and Mary E. Taylor. Also, one equal part with my other children 
of money arising out of my estate not disposed of in or by legacies 
by this my last will and testament; said money, should it not be 
made use of for the use and benefit of my said daughter during her 
lifetime. at her death to be equally divided between her two chil- 
dren aforesaid.” 

Held, first, that the will is for construction by the court, not tbe jury, 
there being no ambiguity: 

Held, second, that the trust attached upon the so-called lease of the 
land, as well as upon the personalty: 

Held, third, that as the Jand was intended to furnish Mrs. Cox person- 
ally with a home, she took a separate estate in it, unaffected by the 
marital rights of her husband: 

Held, fourth, that it was competent for the trustee, he alone being in- 
terested in the remainder, to waive the condition of her occupying 
the land, and that such waiver, if made by him and acted on by her, 
would prevent non-occupation from working a termination of her 
estate at any time during her life. 


Practice in the Supreme Court. New Trial. Practice 
in the Superior Court. Interrogatories. Wills. Trust. 
Husband and wife. Estates. Before Judge Hiciyrr. 
Henry Superior Court. April Term, 1879. 


In September, 1874, Mrs. Cox filed her bill against 
Weems to recover the possession of the seventy-five acres 
of land the use of which for life was devised to her by her 
father, Samuel Weems, as stated in the third head-note, and 
mesne profits or rent for the time it had been possessed by 
defendant, the grandson of the testator, and his father. 
The great point of contest was as to whether the complain- 
ant had ever taken possession of the property at all under 
the will, and if she had, whether she had not lost her right 
thereto by removal to Mississippi. She alleged that she at 
one time occupied the land and moved to her father’s house 
at his request, and lived with him until he died ; that then, 
at the suggestion of Samuel R. Weems, the father of de- 
fendant, under whom he held, and the remainderman under 
the will, she moved to Mississippi, he agreeing to pay her 
rent for the property during her non-residence, to manage 
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and control the same for her, and thereafter paying her a 
portion of such rent. On the other hand, defendant alleged 
that said Samuel R. Weems put complainant upon distinct 
notice of what would be the effect of her removal, ete., 
denied emphatically that suid Samuel R. had ever paid her 
any rent, and claimed the land as his as heir-at-law of his 
father. 

The jury found for defendant. 

The complainant moved for a new trial upon the follow- 
ing, among other grounds : 

1. Reported fully in the first head-note. 

2. Because the court erred in charging the jury that they 
must determine whether S. R. Weems was trustee of com- 
plainant from the will, the circumstances and testimony in 
that connection, instead of determining himself the proper 
construction of the will, and whether or not it made S. R. 
Weems trustee of complainant as to the land. 

3. Reported fully in the second head-note. 

4. Because the court erred in charging that if the jury 
believed from the testimony that S. R. Weems claimed the 
land as having been forfeited to him under the provisions 
of the will, and held it for seven years adversely, claiming 
it as his own, before the commencement of this suit, then 
complainant could not recover. 

As to this ground the presiding judge says that he added 
a more elaborate explanation of what would constitute 
adverse possession, and the further condition that complain- 
ant must have had notice of the adverse holding before the 
seven years would begin to run against her. 

5. Because the verdict was contrary to the following 
charge: “If you believe that complainant removed to 
Mississippi with an understanding with S. R. Weems that 
he would hold and manage the land for her during her 
absence, then she would be entitled to recover, because the 
provisions of the will do not require an actual personal oc- 
cupancy, but she may hold and occupy by another so as to 
prevent a forfeiture.” 
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6. Because the verdict was contrary to the charge of the 
court, law and evidence. 
The motion was overruled, and complainant excepted. 


Boynton & Dismuxe; Beck & Beexs; H. C. Prepress, 
for plaintiff in error. 
Srewart & Hatt, for defendant. 


BuLecktry, Justice. 


1. The motion for a new trial is too loose in respect to 
the evidence of Mrs. Weems. There were several conver- 
sations, and the answers of the witness extend to five direct 
and four cross-interrogatories. We cannot locate the 
motion on this or that part of the testimony. The obnox- 
ious answers ought to have been pointed out by number or 
by quotation, or in some other way so as to leave no uncer- 
tainty as to the subject-matter and range of the objection. 

2. The motion for a new trial is a part of the pleidings. 
17 Ga., 141; 55 7b., 464; 57 Zb., 151. It does not belong 
to the bill of exceptions and has no business to appear in it. 
What is properly record is to be evidenced by the transcript 
duly certified, and as the clerk sets forth the motion in the 
transcript so it will be taken in the supreme court, and a 
different version given of it in the bill of exceptions will be 
disregarded. 44 Ga.,620; 56 7b., 439; 59 Zb., 840; 57 
7b. 154. In this case if we take the transcript we are as- 
sured that the court refused to charge the jury that the 
marital rights would attach, and though what purports to be 
a copy of the motion for a new trial embodied in the bill 
of exceptions represents the matter differently, we treat the 
charge as refused, and so treating it, there was no error on . 
that point. 

3. We think the will free from ambiguity, and that its 
construction was alone for the court. The trust attached 
upon the so-called lease of the land, as well as upon the 
personalty. The purpose and intention were to furnish 
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Mrs. Cox personally with a home, and that being so, she 
took a separate estate in the home, unaffected by the mari- 
ta! rights of Cox, her husband. Inasmuch as the trustee, 
and he alone, was interested in the remainder, he could cer 
tainly waive the condition of her oceupying the land. It is 
clear, too, that if such a waiver was made by him and acted 
on by her, it would prevent non-oceupation from working 
a termination of her estate at any time during her life. 
The case ought to be tried over on the views of the law 
which we have announced. The facts are for the jury ; and 
on them we express no opinion. 

Judgment reversed. 


ScaLes vs. SHACKLEFORD. 


| Warner, Chief Justice, being engaged in presiding over the senate organized as 2 
court of impeachment, did not sit in this case.] 


1. The verdict is supported by enough evidence if no rule of law was 
violated. 

2. Where plaintiff was interrogated on the stand by defendant touch- 
ing certain admissions made in the presence of certain persons and 
at a certain time, and did not set up that what he said was in refer- 
ence and with a view to a compromise of the case, but gave his 
version of the conversation, the defendant should be allowed to give 
his version of the same transaction by himself or the witnesses pres- 
ent, and such version of plaintiff's admissions should not be ruled 
out because made in reference to compromise. 


New trial. Evidence. Before Judge Erwin. Gwinnett 
Superior Court. March Term, 1879. 


To the :eport contained in the opinion, it is only neces- 
sary to add the following: 

Plaintiff, on cross-examination, testified as follows in re- 
gard to admissions: ‘“ Defendant came to see witness about 
the safe afterwards; it was about sixty days after the sale ; 
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T. W. Sexton, John Arnold and John Flowers were there. 
Witness did not admit in the presence of the parties in his 
store at the time Scales came to see him that he stated to 
defendant there were two keys to the outside door of the 
safe. Witness did not then admit that he agreed at time 
of sale to insure defendant a duplicate key to the door of 
the safe. At that interview witness did not go off up 
stairs to hunt the key.” 

In the testimony of Arnold was the following state- 
ments: “ The conversation was, Scales wanted Shackleford 
to furnish another key, that the large one was missing. 
Plaintif® said there were two shelves belonging to the 
safe; that he had taken them out and had them in his 
store; that it would make a difference of fifteen dollars 
in the value of the safe. Plaintiff did admit that there 
was one key missing, and the shelves were also. Con- 
versation took place in an attempt to compromise this case. 
The parties were trying to settle the matter amicably. 
Seales was insisting on a reduction and compromise.” The 
court ruled out the admissions as being made with a view 
to a compromise, and this is complained of as error. 


T. M. Prepces; H. C. Pesrtes, for plaintiff in error. 
No appearance for defendant. 


Jackson, Justice. 


This was a suit in the justice cuurt for the value of asafe 
sold by Shackleford to Scales. The plea was that it did not 
come up to contract in that two keys were not furnished as 
agreed, and shelves were wanting. 

1. On that ques-ion the evidence was conflicting, and as 
there is enough in the record, we shuuld not interfere with 
the refusal of the court to grant a new trial, because such 
is our uniform rule in cases of conflict of evidence. Let 
the jury and the presiding judge who saw the witnesses 
and heard the testimony as it fell fresh from the lips of the 


parties on examination settle such issues. 
11 
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2. But the plaintiff in error. who was the defendant 
below, raises another and a legal question. He insists that 
material legal evidence for him was excluded by the ruling 
of the court. This evidence was to the effect that the 
plaintiff admitted in the presence of three men that he 
was to furnish two keys and certain shelves which were 
not furnished. The court rejected the evidence because 
the admissions were made “with a view to a compromise.” 
Code, §3789. We do not see sufficient evidence in the 
record that they were made with a view to a compromise. 
They seem rather to be independent statements of truth. 
If the latter, though made while the parties were trying to 
settle, they would seem to be admissible. 6 Ga., 213; 13 
Lb., 406. 

All that the witness says about the compromise is this: 
“ Conversation took place in an attempt to compromise the 
ease.” And the party himself, when asked if he did not 
make the statement, did not object to the questiun on the 
ground of compromise or anything of the sort. This was 
asked with the view of contradicting and impeaching him, 
and that was his time to object to answer about any admis- 
sions then made, if so made. 

When the admission was made it was net made as a con- 
cession to bring about a settlement, and was not claimed by 
the party on the trial so to have been made ; nor was there any 
intimation at the time that it was for the sake of having a 
peaceable settlement of the case, or as our Code declares, 
“with a view to a compromise.” The plaintiff says him- 
self, that “ defendant came to see witness about it; it was 
about sixty days after the sale; T. W. Sexton, John Arnold 
and John Flowers were there,” but he says nothing about 
a compromise, and does not object to answering, but denies 
that he made the admissions. Under these facts we think 
the evidence admissible to attack the plaintiff's evidence, as 
well as because they were independent admissivuns, if made 
at all, and not made to advance or further a settlement. 
One admission, if true, was quite material, and that was to 


‘ 
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the effect that the safe was not worth by fifteen dollars 
what it would have been worth if comp'ete with both keys, 
one key being in other hands, and therefore the property 
unsafe as a safe. 

On this ground, the rejection of these admissions, we 
reverse the judgment, putting our ruling on the ground 
that they seem not to have been made with a view to a 
compromise, and that the plaintiff, when interrogated about 
them, did not pretend that the conversation was about any 
compromise, but flatly denied the admissions. 

Whether, therefore, our rule be broader than the common 
law rule or not, as said in 48 Ga., 647, we think the facts 
here make a case where the party plaintiff himself gave to © 
the jury his version of the conversation, and defendant was 
entitled to do so too, and to strengthen it by other witnesses. 

Judgment reversed. 


Rice vs. Toe Grorota Nationat Bank. 


[BLECKLEY, Justice, having been of counsel, did not preside. Judge Hillyer, of the 
Atlanta Circuit, was designated by the governor to preside in his place.] 


1. Where the record contains no judgment on demurrer, this court will 
assume that there was no such judgment. 

2, The declaration in this case is not so defective as that a verdict 
thereon would be necessarily illegal. Its defects are amendable and 
would be cured by verdict. 

. Where a bank held demands, secured by collaterals, against its cus- 
tomer for loans and advances, part of which demands had been 
liquidated by note, and there bad been a course of dealing between 
the parties, embracing these advances, and also deposits made with 
the bank from time to time by the customer, and where there was 
evidence tending to show an accounting between the parties, and 
an accord and settlement, in which the collateral securities were 
divided between them, the amount of collaterals falling to the bank 
credited on the gross sum of its demands, a new note taken for the 
balance, and the old notes all canceled and surrendered and entered 
paid on the discount book of the bank: 
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Held, a. That this transaction on its face would operate as a payment 
and cancelation of the demands heid by the bank against the cus- 
tomer except as to said balance for which the new note was taken. 
6. That if the bank allege the contrary the burden would be on the 
bank to prove it. 

ce. That if, in such case, the court so charge the jury as in terms or 
by reasonable implication to impose the burden of proof touching 
such point on the customer, a new trial should be granted. 

d. Even if the burden of proof were on the debtor, a charge which 
submits to the jury, whether ‘‘the circumstances as demonstrated to 
them by the evidence is of such a nature as to raise the implication 
—the necessary implication that it was taken in payment,” puts the 
case too strongly, and demands more than the law would require to 
overcome such burden of proof—mere preponderance of evidence 
would be sufficient. 


Practice in the Supreme Court. Pleadings. Bank. Con- 
tracts. Onus proband:. Charge of Court. Before Judge 
CrarK. City Court of Atlanta. June Term, 1578. 


Reported in the opinion. 

Joun L. Hopkins, for plaintiff in error. 

N. J. Hammonp, by brief, for defendant. 
Hitter, Judge. 


The declaration made substantially the following case: 
That the defendant, Rice, was indebted to the plaintiff, the 
Georgia National Bank, in the sum of $11,429.25, besides 
interest, for certain advances which before that time the 
bank had made to Rice, and that those advances were se- 
eured by certain collaterals, consisting of executive war- 
rants and certified accounts against the treasury of the state 
for public printing, amounting to the sum of $17,295 ; that 
the bank entrusted those collaterals to Rice for the purpose 
of collection ; that he was to obtain from the legislature an 
appropriation, and was to apply the proceeds, when col- 
lected, so far as necessary, to the payment of the debt owing 
by him to the bank; and that the legislature, instead of 
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appropriating the whole amount, $17,295, as claimed, appro- 
priated only the sum of $12,772.15; that Rice, instead of 
paying over the amount of his debt to the bank in full, had 
paid in part only, leaving a large balance, amounting to five 
or six thousand dollars, with interest, still due the bank, 
and refused to pay or account for the same on demand. 

On the trial, it appeared in evidence that the defendant, 
Rice, did originally owe the bank the amount claimed, 
mainly for advances made from time to time by the bank 
to S. W. Grubb, in his capacity of agent for Rice as propri- 
etor of the New Era newspaper in doing the public print- 
ing, amounting to $12,000.00, or near that sum, and that as 
collateral security for this indebtedness, the bank held the 
above named claims against the state for public printing. 
A minor portion of these claims were in the form of cer- 
tified accounts, the remainder in executive warrants, issued 
by Governor Bullock, but which treasurer Angier had re- 
fused to pay ; that some time prior to the application to the 
legislature for the act of appropriation, there had been an 
accounting between Grubb, as agent, and Jones,cashier of the 
bank ; that at the time of this accounting a part —much the 
greater part—of Rice’s debt to the bank existed in the form 
of promissory notes, signed by Grubb as agent ; and that in 
this accounting, these notes were all delivered up by the 
bank to Grubb as agent for Rice, and canceled, and marked 
paid on the discount books of the bank. That the collat- 
erals were all divided out between the parties, and that 
deducting the amount of collaterals falling to the bank in 
this division, with other items not necessary to be specified, 
Grubb, as agent, gave a new note for the balance. The 
defendant contended that at the time the legislature met, 
when it became necessary to app'y for the appropriation, 
the mattter of demands formally held by the Bank againet 
him had all been settled in the above named accounting, and 
that the claims against the state for printing which fell to 
him in the division of collaterals passed to and were held 
by him in his own right, with no lien thereon in favor of 
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the tank, or obligation on his part to account for any part 
of the proceeds, and that the remainder of the collaterals 
held by the bank in like manner belonged to it in -its own 
right; that some time after the above named division occured, 
those collaterals belonging to the bank had been handed 
back to him for convenience merely, and that they might 
be consolidated and passed upon by the legislature all in 
one appropriation, and that he was to make collection of 
the whole, and then to divide the proceeds between the two, 
and that when collection was made, not of the full amount 
claimed, viz: $17,295.00, but of the whole lesser amount 
actually appropriated, viz: $12,722,15, he had paid over to 
the bank its full pro rata share of the same. 

There was no conflict in the evidence ag to the original 
amount of the bank’s demand against Rice, or as tu the fact 
that the accounting had taken place; that the division of 
collaterals had been made, and that so much of the claim 
as had existed in the form of Grubb’s notes as agent, had 
been delivered up, and canceled. and entered paid on the 
books of the bank, and that upon deducting the amount of 
collaterals falling to the bank in the division, with other 
items above named, from the gross amount of the bank’s 
elaim against Rice, Grubb, as Rice’s agent, had given a new 
note for the balance. 

But there was a conflict in the evidence as to whether 
this transaction was intended to operate as a payment and 
cancellation pro tanto of the bank’s claim against Rice, or 
whether the whole demand was left open. 

The testimony in favor of the defendant appears to pre- 
ponderate, both in distinctnes: of recollection and statement, 
the number of witnesses and circumstances, in favor of the 
theory of payment and satisfaction. But the evidence of 
Jones, the cashier, was the other way. There was a verdict 
in favor of the plaintiff, and the defendant moved for a new 
trial on various grounds, which motion was overruled. 

1. One of the grounds was that the court erred in over- 
ruling a demurrer by the defendant to the plaintiff’s dec- 
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laration; and the bill of exceptions recites that there was 
such demurrer, and that the court overruled it, but on look- 
ing to the transcript of the record, we find in it no judg- 
ment on demurrer, and we are of the opinion that the judg- 
ment on demurrer is one of those things which must appear 
in the record. There are many occurrences of atrial which 
may be eufficiently authenticated by a recital in the bill of 
exceptions, buta judgment on demurrer is not one of them. 
If such judgment does not appear in the record, this court 
will assume that there was no judgment on demurrer, and 
no assignment of error can be based thereon. 

2. Itis insisted in the argument that the declaration was so 
far defective as that no legal verdict could, in any event, 
be rendered thereon, and that the same ground, that is, insuf 
ficiency of the declaration, was still in reach of the court, 
under the assignment of error contained in the bill of 
exceptions, that the verdict was illegal; but we think that 
whilst the declaration contains some unnecessary averments, 
and is more or less involved in its language, still, there is 
the substance, the frame-work of a legal cause of action set 
out in it as stated in the beginning of this opinion. If 
more of precision be desirable, it can be supplied by amend- 
ment, and any defect that is amendable would be cured by 
verdict. 

3. 4. The case turned mainly, as it appears to us, on 
the question of whether when the accounting and alleged 
settlement took place between Grubb, as agent of Rice, 
and Jones, the cashier, and the division of collaterals occur- 
red, and the cancellation of the notes took place as above 
stated, some months prior to the meeting of the legislature, 
this was éxtended to operate as a payment of so much of 
Rice’s debt to the bank as was not embraced in the new 
note given ; or whether it was merely asurrender by the 
bank of a part of the collaterals, with the relation of debtor 
and creditor between Rice and the bank, for the gross 
amount of his debt, remaining as before. The court, in 
charging the jury, seems to have gone on the idea that 
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under the state of facts set forth, the burden of proof was 
on the defendant to show that it was a payment; but we 
think that as matter of law, the transaction, on its face, eon- 
stituted a payment, and if the bank alleged the contrary, the 
burden was on the bank to prove it; and this being a point 
so vital in the case as wonld likely have a very material 
influence, and possibly a controlling influence in determin- 
ing the result,we are constrained to granta new trial. 2 Gr’I’f 
on Ev., sections 527, 520,523 ; 2 Parsons on Bills and Notes, 
154, 155, 156; 31 Ga., 564, 581. 

Some distinction was sought to be drawn, and commented 
on in the argument, between that portion of the collaterals 
falling to the bank under the division, which consisted of 
an executive warrant amounting to $8,350.42, and certain 
certitied accounts for printing, for which it would seem an 
executive warrant had never been issued, amounting to 
$1,450.08 ; and the question was mooted as to whether even 
though one of these were accepted as payment, still the 
transaction was not to be treated as payment so far as con- 
cerned the other; or whether, even if the certified accounts 
were not accepted as payment, still the loss as to that amount 
should be made to fall upon the bank, and not on Rice, on 
the ground of negligence of the bank in-not presenting or 
taking steps to collect them. But as there is to be a new 
trial, we express no opinion as to these or other matters of 
fact, leaving the merits of the case to be passed on under 
such evidence as shall be adduced at another trial, under the 
charge of the court. 

Judgment reversed. 








Wiis vs. Tae Grurrin Banking Company. 


1. A loan was made in 1873 at usurious interest. Two notes were 
given, both infected with usury, one payable in October, the 
the other in November, 1873. When they matured the usury laws 
had been repealed and had not been re-enacted. The note first ma- 
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turing was paid at maturity, and when the other matured it was re. 
newed (without purging) by a draft drawn and accepted by the 
debtor. Inasuit upon the draft begun in 1877, the usury paid upon 
the note which was discharged was not matter of defense, either as 
payment or set-off. A like rule prevails as to usury upon a third 
note infected with usury, executed before but paid in 1873, after the 
usury laws were repealed. 

. Under the act of December 11th, 1871, where the contract made 
was for more than 10 per cent. interest, it was valid for that much. 

. Where counsel for defendant in error concedes error on a material 
point, and calls for no decision upon that point, the supreme court 
will reverse the judgment with appropriate directions. 


Usury. Practice ir the Supreme Court. Before Judge 
Simmons. Pike Superior Court. April Term, 1879. 


Reported in the opinion. 


Boynton & Dismokz, for plaintiff in error. 
Srewart & Hatt, for defendant. 


BrecKkey, Justice. 


There were two suits by the bank against Williams, each 
upon a draft drawn and accepted by the debtor, and pay- 
able to the order of the creditor. The first suit was com- 
meneed on January 16th, and the second on March 20th, 
1877; the former upon a draft for $378.85, dated Decem- 
ber 21st, 1874, and due October 15th, 1875; and the latter 
upon a draft for $711.35, dated November 15th, 1873, and 
due October 15th, 1874. Each draft stipulated for interest 
at 25 per cent. until paid, in case of failure to pay at matu- 
rity. The elder and larger draft had upon it two credits ; 
one for $200.00, dated October 9th, and the other for 
$211.35, dated October 19th, 1874. 

There was a plea to the second suit, with a prayer that 
both suits be consolidated, and that this plea operate in 
both. Italleged usury, averring that on January 3d, 1273, 
defendant borrowed of plaintiff $850.00, and gave his two 
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notes therefor; one for $534,75,due October L5th, 1873, which 
included $85.42 of usury ; and the other for $548.30, due No- 
vember 15th, 1573, which latter incinded $96.40 of usury ; 
that the former was paid in fall, and the latter was renewed 
by executing the elder and larger draft now in suit ; taat this 
draft has in it, as part of the principal, $225.82 of usury ; 
that on February 3d, 1873, the defendant borrowed of the 
plaintiff $250.00, giving his note for $307.70, due Novem- 
ber Ist, 1873, in which was included $44.68 of usury, which 
note was paid in full. The plea presents as a set-off the 
usury paid on the two notes, and also resists for usury the 
elder and larger draft, claiming that after deducting the 
$411.35 credited on the draft, the $85.42 of usury paid on 
the first note, the $44.68 of usury paid on the second note, 
and the usury embraced in the draft itself, the amount of 
the draft will be more than exhausted. The excess or over- 
plus is set upas a payment on the younger and smaller 
draft. 

Both suits were referred to an auditor, whose report was 
adverse to allowing anything on account of usury paid on the 
notes, or of usury in either draft. The auditor, moreover, 
computed interest on both drafts from their maturity, at 
the rate of 25 per cent. 

In the argument here, the debtor conceded that the 
younger and smaller of the two drafts was free from usury ; 
and the creditor conceded that the elder and larger was 
subject to be reduced because the note in renewal of which 
it was given was not purged when the draft was executed. 
Of course there is no occasion for this court to express its 
opinion upon matters in which both parties are agreed. 
The questions which remain for decision are, first, whether 
the usury paid on the two notes met at maturity is available 
as payment or set-off in this litigation ; and, secondly, how 
interest ought to be computed on the loan of January 3d, 
1873, in purging the note in place of which the draft was 
given by way of renewal, and how counted on the draft 
itself thus reduced in the principal sum. 
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1. Of the two usurious notes paid in full at maturity, 
one was dated January 3d, and the other February 3d, 
1873; the former matured October 15, and the latter No- 
vember Ist, 1873. They were both paid off more than 
three years before either of the present suits was begun, 
and both were paid voluntarily after the act of February 
19th, 1873, went into effect. This act repealed all laws on 
the subject of usury; and a previous act of December 
11th, 1871, had limited suits for the recovery back of the 
usury paid to six months from and after the payment. 
The act of 1873 remained in force until February 24th, 
1875, when the rate of interest was again regulated and re- 
stricted, and a provision against usury re-introduced into 
the law. Observe now that the drafts sued upon in the 
two actions which we are considering were both executed 
between the passage and repeal of the act of 1873. The 
plaintiff, therefore, does not come into court upon illegal 
contracts, but upon contracts perfectly legal. To this effect 
we have ruled several times. In Houser vs. The Planters’ 
Bank of Fort Valley, 57 Ga., 95, we said, on page 99, “In 
this promise there was nothing illegal, becanse there was no 
law against usury when it was made.” In Broach vs. Bar- 
field, Id., 601, we took the same view. And so in Ballard 
vs. The People’s Bank, 61 /b., 458, and Taylor vs. Thomas, 
Id.,472. And if we had never taken it before, how could we 
help taking it now? for no possible ingenuity of the human 
mind can make a contract illegal without some law to 
forbid it at the time it was executed? While all laws on 
the subject stood repealed, how could anybody violate the 
law by contracting to take usury? The plaintiff had made 
previous contracts to take usury which were illegal, but not 
one of these is brought into court as a ground of action. 
It is the defendant that attempts to bring them forward 
and use them as a means of defense, and this he does, as to 
two of them, more than three years after he had paid the 
usury which they embraced. In Wilkinson vs. Wooten, 59 
Ga., 584, the action was upon a contract made prior to the 
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act of 1873, and we held that if it, the contract sued on, 
was not infected, the notes given afterwards for usurious 
interest upon it would not taint it; but that if the plain- 
tiff’s suit was on a tainted contract he must account for sub- 
sequent payments no matter when made. And nothing to 
the contrary of what we ruled then and rule now appears 
either in Candler vs. Corra, 54 Ga., 190, or Archer vs. McCray, 
59 Jb., 546. If the creditors’ suits ‘n these two cases were 
based on contracts made whilst the usury laws stood re- 
pealed, the reports do not show it ; and so important a fact 
would most probably have been stated if it had existed. 
Most certainly if it did exist, it must have been overlooked 
in adjudicating the cases, for it is contrary to all principle 
to hold that a legal contract is subject to the same defenses 
on account of usury previously paid as if it were illegal 
because of usury. The rule that the taint passes down 
through all renewals and contaminates each and every one, 
must be confined to renewals which take place whilst some 
usury law or other is in existence. If this were not so, at 
least in the view of this court, some of its best considered 
rulings ought at once to be reversed or abandoned. A re- 
newal contract, though itse!f legal, must have some valid 
consideration for an undertaking to pay interest at any rate 
whatever for the past use of money, and we have held 
in 61 Ga., 472, supra, that future indulgence for a definite 
time upon a debt passed due is such consideration. Whether 
we regard consistency with ourselves or with principle, we 
see not how to avoid ruling that neither as set-off nor as 
payment can the usury paid upon the two notes be applied 
to either of the two drafts, and we decide accordingly. 
When the usury was paid there was no law against promis- 
ing, paying or accepting it. 

2. The next question is easy of solution. We have only 
to consider what would have been the process of purging 
the note if that had been attempted when the draft was 
given in renewal, and what interest the draft would have 
borne if the intent of the parties had been fully expressed 
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on the face of the draft after this reduction of the principal. 
To purge that part of the loan of January 3d, 1878, which 
was originally secured by the note afterwards renewed by 
one of the drafts now in suit, all the interest in or on the 
note must be remitted except the highest rate of conven- 
tional interest then (at the date of the loan) allowed by law, 
which was ten per cent. per annum ; this rate counted on 
the cash for the loan of which the note was given, from the 
time of the loan till the time of the renewal, will fix the 
principal of the draft, with all usury cleaned off. The rate 
of interest specified by the draft itself is twenty-five per 
cent. per annum, and as there was no limit at all, except the 
will of the parties, when the draft was executed, that rate 
must govern from the date of the draft forward. The pro- 
visions of the act of December 11th, 1871, in respect to the 
rate of interest were, first, that a written contract to pay 
not exceeding ten per cent. per annum, shall be valid and 
binding, and may be enforced in the courts of this state ; 
secondly, that when the contract is silent as to the rate, 
seven per cent. only can be collected ; and, thirdly, “where © 
a written contract is made to pay more than ten per cent. 
for the use of money borrowed, the lender shall not be en- 
titled to recover more than ten per centum as interest on 
the sum Jent.” The words which we have put in quotation 
marks manifest, we think, by clear implication, a legislative 
intent not to cut down usury to the non-conventional rate, 
but only to the limit of the authorized conventional rate ; 
and it is on this construction that the mode of computation 
above presented is based, the act of 1871 being the usury 
law in force from its date down to the repealing act of 
1873. We are of opinion, also, that it makes no difference 
whether the usury is blended with the principal of the loan, 
with no actual expression of the rate charged, or whether 
the true principal is stated separately and the rate men- 
tioned in so many words. See Zribble vs. Anderson, 63. 
Ga., 32. 

3. The defendant in error, as already mentioned, having 
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by its counsel conceded error in the amount of the draft, 
and not called for any decision on that point, the judgment 
of the court below is reversed with directions to purge the 
draft of all excess by the method of calculation pointed 
outin the judgment of this court, which is in conformity 
to what has been set forth in the foregoing head of this 
opinion. 
Judgment reversed, with directions. 


Cuampion vs. Witson & Company. 


1, A contract made and to be performed in New York, will be enforced 
by the courts of this state according to the legal status it would oc- 
cupy in New York, and if illegal there, it will be held to be illegal 
here; but the law of that state must be put in evidence before it can 
be applied in this state, and unless in evidence before the superior 
court according to the record, the judgment of the superior court 
thereon will not be reviewed by this court. 

. Where certificates of stock in a corporation are deposited as collat- 
eral security, having an indorsement upon them importing a power 
to transfer, or of having a transfer made on the books of the com- 
pany, and the transfer is actually made some time thereafter to the 
parties who held the certificates as collateral, and new certificates 
are issued to said parties the same was not wrongful if it was such a 
transfer as the power authorized, but if it was not such as the power 
authorized, it was wrongful. If the terms of the power be ambigu- 
ous, or if the indorsement be blank, the true meaning may be ascer- 
tained by the assistance of all the surrounding circumstances. 

. Whilst, in order to make the custom of any trade or business bind- 
ing, it must be of such universal practice as to justify the conclu- 
sion that it became, by implication, a part of the contract, yet it 
need not be absolutely universal without a single exception in the 
business or trade; it need not be so universal as to embrace every 
transaction of the sort; it is enough if it be so usual, so customary, 
so generally practiced by those engaged in the business, that excep- 
tions here and there will only serve to establish the habit of the 
trade. 

. Where the defendant is sued as an individual, recovery cannot be 
had against him as a partner; and if he set up a contract with plain- 
tiffs where»y they agreed, for a consideration, to relieve him from 
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liability and look to a partnership for payment of his indebtedness 
to them, it cannot be replied in a suit against him individually that 
he is a member of that partnership; and a charge to that effect is 
erroneous. 

5. The evidence being conflicting, and not requiring the verdict inde- 
pendently of error in the charge, a new trial should be granted, espe- 
cially in a voluminous case, involving the application of intricate 
and important legal principles to complicated facts. 


Contracts. Laws. Collaterals. Stock. Evidence. Custom. 
Partnership. New trial. Before Judge Simmons. Bibb 
Superior Court. April Term, 1879. 


Wilson & Company sued Champion on an account for 
money advanced by them for the purpose of purchasing 
“¢otton futures” in New York for him, and for commis- 
sions due for making such contracts, ete. 

Jhampion pleaded as follows: 

Ist. That it was a contract governed by the laws of 
New York, and was null and void under the laws of that 
state against betting, ete. 

2d. That before the advances were all made, he deposited 
stock of the South Carolina Railroaa Company with Wil- 
son & Company, which was worth about $14,000.00 more 
than he owed them when their account fell due, and that, 
according to the general custom in New York, it was the 
duty of Wilson & Company to have sold said stock for 
their reimbursement within a reasonable time after said ac- 
count became due; that the stock has now become worth- 
less, or nearly so. 

3d. That Wilson & Company did, in fact, without the 
knowledge of Champion, convert said stock by applying 
to the cosnpany and having new certificates of stock i sned 
to them in their own name, and surrendering to the company 
the certiticates belonging tu and deposited by Champion, and 
that when this was done said stock was worth several thou- 
sand dollars more than Wilson & Company’s claim against 
him. 

4th. That some time after this account had matured, Wil- 


ost 
" 
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son & Company (who heid a similar claim fora much larger 
amount against W. L. Ellis & Brother) applied to him 
through Ellis & Brother to allow them to transfer his ac- 
count to that of said Ellis & Brother, ard to let them hold 
his stock as collateral security for the whole account so 
merged, they (Wiison & Company) looking to Ellis & 
Brother, and not to Champion, for the payment of the en- 
tire indebtedness. To this, fora special consideration agreed 
on between Champion and Ellis & Brother, Champion con- 
sented ; that when this arrangement was proposed and 
agreed to, Champion’s stock was worth some $12,000.00 or 
$14,000.00 more than his individual account amounted to, 
ete. 
The evidence was conflicting on almost all the points in 
issue, especially in regard to the custom of New York brok- 
ers in connection with collaterals. It was also claimed by 
plaintiffs, and denied by defendant that he was a partner 
of Ellis & Brother in these transactions. 

The jury found for plaintiffs. Defendant moved for a 
new trial on the following, among other grounds : 

(1). Because the court refused to charge the following 
request : “The law of New York governing this case makes 
void a contract where a broker there was employed to pur- 
chase for another what are known as ‘ cotton futures,’ pro- 
vided the evidence satisfies the jury that such ‘cotton fu- 
tures’ were known at the time by both parties as simply a 
wager or speculation on the rise and fall of the price of 
cotton.” 

(2). Because the court refused to charge the following 
request: “If plaintiffs, without the knowledge of the de- 
fendant, surrendered to the South Carolina Railgoad Com- 
pany certificates of the stock of that company which had 
been deposited with the plaintiffs as collateral, and applied 
for and obtained from said company new certificates for the 
same amount of stock in said company, issued to and in the 
name of said plaintiffs, this was a conversion of the stock so 
deposited, and charged the plaintiffs with the value of said 
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stock at the time said new certificates were issued to the 
plaintiffs, unless defendant, after knowing of said conversion, 
waived his right to charge the plaintiffs with the then value 
of said stock.” 

(3). Because the court charged as follows: “If you be- 
lieve from the evidence that such was the universal custom 
(z. e. to sell collaterals to pay losses when they occurred}, then 
it did enter into the contract, and plaintiffs should have sold 
to protect themselves. The custom must have been univer- 
sal; it must have been the custom in every transaction of 
this sort in New York. If some merchant or broker in New 
York failed to carry out this custom, then it was not a uni- 
versal custom. Universal means the whole—every one. It 
differs from the general custom. General means the major- 
ity or greater number. If you believe from the evidence 
that it was not a universal custom, then it did not enter into 
the contract, and the plaintiffs were not compelled to sell on 
the happening of the loss.” 

(4). Because the court charged as follows: “The plain- 
tiffs say that if you believe that such a merger (of defend- 
-ant’s liability into that of Ellis & Brother) was agreed upon 
and carried into effect, that the defendant is still liable, for 
they say that he was either a partner of Ellis & Brother, or 
held himself out to them that he was a partner, or acted in 
such a way that he induced them to believe that he was a 
partner. You have heard the evidence in this case, and 
must say whether he was a partner or not, or whether he 
acted in such a way as to make them, the plaintiffs, believe 
that he was a partner. If you believe from the evidence 
that he was a partner, or acted so as to make plaintiffs be- 
lieve that he was a partner, then if the merger of the account 
did take place, it does not relieve Champion from his lia- 
bility, if he was originally liable.” 

(5). Because the verdict was contrary to law and the evi- 
dence. 

The motion was overruled, and defendant excepted. For 
the other facts, see the opinion. 

12 
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Lanter & Anperson, for plaintiff in error. 
Jno. P. Fort; N. J. Hammonp, for defendants. 


Jackson, Justice. 


In this ease Wilson & Company sued Champion Zor money 
expended by them for him in the purchase of cotton futures 
in the city of New York, where the contract was made and 
where it was to be executed. A verdict was rendered for 
the plaintiffs, a motion was made for a new trial on many 
grounds, it was overruled, and the defendant excepted. 

There are many grounds set out in the motion, but all 
were abandoned or not urged here ananye a few which we 
“7 to consider. 

. The contract being made and to be carried ont in New 
York it is urged that New York and not Georgia law 
should prevail, Code, §8; 38 Ga., 1382; 40 Zb., 553; but 
the defendant gave to the court below no evidence of any 
law of New York so far as the record discloses. In order 
to take a case out of our own law, there must be evidence 
before the court that tried the case of the law of the other 
state, and the record must show its introduction in evidence. 
It does not appear from this record to have been intro- 
duced as evidence at all. Probably the law of this state, if 
the contract had been made and was to be performed here, 
would uphold it. 45 Ga., 501; 59 Zb., 25. Possibly the 
facts here, as insisted upon by the defendant in his testi- 
mony, might make a case too strong and too much akin to 
betting for our own statute, and might take this case out of 
the principle controlling those. See Code, §2638. If it 
were an original question, one might well hesitate. 

However this may be, the law of New York entered into 
this contract, as it was made and was to be execated there, 
and our courts will enforce it, whatever it may be; and this 
contract must stand or fall as the test of that law is applied 
to it. But as it was not before the superior court, we can 
not review any judgment of thatcourt thereon. That court 
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said nothing about it—perhaps for this reason. 57 @a., 371, 

This disposes of the requests to charge the New York 
law, and to apply it here. When so applied it becomes, as 
the law of the contract, Georgia law; and it’ matters not 
where it came from. For this case—pro hac vice-—it is our 
own law. 388 Ga., 129; 54 7b, 613. Still, te make it our 
law, it must be in evidence before the court. 

2. But it is insisted further by the defendant, that he 
placed certain collaterals, consisting of railroad stock certifi- 
cates, in the hands of the plaintiffs, and they changed the 
title and converted them to their own use, and are responsible 
for them at their value when converted. If the plaintifts 
did convert them without authority, they are certainly 
responsible for their value at the date when they appropri- 
ated them. So that the question is, did they convert them ? 

The collaterals were certificates of stock in the South 
Carolina Railroad Company, issued to Zei!in & Company, 
who seem to have turned them over to defendant to be 
used with plaintiffs, to cover the margin for the purchase 
of cotton contracts for futures, and some sort of power or 
authority to transfer seems to have been indorsed in blank 
thereon. These certificates were given as collateral to 
plaintiffs in September, 1871, and in October, 1872, they 
were given up by thei to the railroad company, the stock 
was transferred to plaintiffs, and new certificates were 
issued to them. This may have been done to guard against 
third persons acquiring rights without notice, and to pro- 
tect the stock against such liens acquired by others; or it 
may have been an assertion of absolute title, as possibly the 
collaterals, as margin, were exhausted. There is some reason 
and authority perhaps justifying some such step to guard 
against luss—see People’s Bank of Bloomington vs. Grid- 
ley, supreme court of Illinois, reported in Albany Law 
Journal, August 8, 1879, p. 123. Ordinarily, however, be- 
tween the parties themselves, the assignment and delivery 
of the certificates of stock alone would guard the rights of 
the pawnees. See 1 Am. Railway Cases, 110; Redfield on 
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Bailment, 659-674; Story Eq. Jur., 412-421,and note; 3 
Hill, N. Y., 228; 5 Gray, 373; 21 Verm., 353; 6 Conn., 
558; 42 N. H., 424; 29 Penn. St., 146; 13 Conn., 498; 
49 Me., 315; 34 7b., 256; 9 Rh. L., 308; 12 Gray, 213; 17 
[ll., 86; all cited in the Albany Journal case. 

But it is impossible to adjudicate this point from the 
evidence in this record. The power to assign or transfer 
is not here. Tliat is the instrament on the construction of 
which this point must turn. Did it authorize the plaintiffs 
to change the title on the books and to take the new certifi- 
cates? It is not in evidence, nor is it described by its con- 
tents, so that we can see what authority it gave to plain- 
tiffs. True, if ambiguous or blank, it ought to be construed 
in the light of all the facts of this case, but without the 
power itself we grope in the dark. It looks singular that 
the plaintiffs should have been content to have held the old 
certificates, with the indorsement thereon for over twelve 
months, and then make the change. Did they have the 
power by the indorsement or transfer on the old certifi- 
cates? If the indorsement gave them the power so to act, 
the transfer on the books and the new certificates to them- 
selves were not wrongful; if it did not, they were wrongful ; 
if ambiguous or blank, then all the cireumstances may aid. 
Did Champion know of its exercise? Was it done to secure 
themselves against third parties bona fide towards Cham- 
pion, or to take absolute title as owners without regard to 
his rights?’ Why not have the transfer made and the new 
certificates made to them for the use of Champion or of 
Ellis & Brother, as their version is that the stock was always 
held for Ellis & Brother also? But the great question is, 
did they have the power? and without the instrument relied 
on to give it, we cannot move, for if they had it from 
Champion, his mouth is closed. 

3. The charge was not right oncustom. True, our Code 
says, par. 1, sec. 4, that “the custom of any business or 
trade shall be binding only when it is of such universal 
practice as to justify the conclusion that it became, by im- 
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plication, a part of the contract ;” but this cannot mean, as 
the court charged, that it must have been followed “in 
every transaction of this sort in New York.” For then 
one act of one broker would defeat a custom universal but 
for that act. Nordoes it mean “the whole—every one,” as 
the court reiterates; but it means, what it says, of such 
universal practice as to imply that the trade would under- 
stand that it went into the contract. It must be rather 
more than general—much more than the habit of a major- 
ity ; but not absolutely unbroken by one single transaction of 
one tradesman. Such a rule would defeat every custom. 
The little word “such” before “universal” in the Code 
qualifies the former, and excludes from the section the 
meaning given by the judge. In this case, on this point, 
the evidence appears conflicting, and would hardly have 
established the custom contended for by defendant, even 
had the charge been right. Still, as the case will be tried 
again, and more light may shine upon the point, the defend- 
ant is entitled to the law of his case on this as on all the 
points he makes. 

4. So too the court erred, we think, in charging on the 
subject of partnership. Champion was not sued as a part- 
ner, but individually, and there could not be a legal recov- 
ery against him as a partner. It matters not that the others 
who were alleged to be his partners were bankrupt; and 
that the recovery would come out of him in any event. 
The plaintiffs must sue him as he contracted with them, 
and recover accordingly. 43 Ga., 587. 

5. The evidence on some of these points is conflicting — 
sufficiently so to entitle the parties to have the law fully 
and accurately given to the jury; and as, in our view, that 
has not been done on every controverted point in the very 
protracted and complicated case the record makes, the ends 
of justice require a new trial. 

We express no opinion whatever upon the weight of the 
evidence other than to say that it does not absolutely re- 
quire the verdict without regard to the law given in charge; 
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and that law as given might have controlled the jury upon 
material points hotly contested. The judgment refusing 
the new trial is therefore reversed. 

Judgment reversed. 


Gram & Brown vs. Wetts e al. 


1. The town authorities of Stone Mountain, though baving power by 
charter to grant or withhold licenses to retail liquors, and to estab- 
lish police regulations generally, cannot, after granting a license, and 
while retaining the fee paid for the same, pass and enforce an ordi- 
nanee requiring all retailers (this grantee included) to close doors 
and forbenr to sell whilst, and at all times when, © any denomination 
of Christian people” are holding divine service anywhere in the 
town, the ordinance being silent as to any and all other worshippers. 

. A stipulation in the bond of a retailer to abide by all ordinances 
which my be passed, does not bind him to a subsequent ordinance 
which the town authorities have no power to pass. 


JACKSON, Justice, dissented. 


Municipal corporations. License. Contracts. Ultra 
vires. Estoppel. Ordinance. Before Judge Speer. De- 
Kalb Superior Court. March Term, 1879. 


Gilham & Brown brought case against Wells and others 
they being the mayor and a majority of the council of the 
town of Stone Mountain, who had voted for the ordinance 
recited in the opinion, for $1,000.00 damages, alleged to 
have been sustained by them on account of the enforcement 
of such ordinance, which they claimed to be illegal, ultra 
wires, and void. Plaintiffs alleged that on the 5th of Jan- 
uary, 1S78, the mayor and council of Stone Mountain 
granted them license to sell and retail spiritnous liquors 
within the corporate limits of said town for the period of 
the next ensuing twelve montlhis, they paying therefor 
$175.00, taking the oath and giving the bond required of 
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them. That on the fifteenth of the same month defend- 
ants passed the ordinance referred to, without authority of 
law, in excess of their chartered powers, and for the pur- 
pose, and with the malicious intent, of injuring, disturbing, 
and so far as they could, of depriving plaintiffs of the 
exercise of their said licensed privileges. The declaration 
then sets out how strictly the ordinance was enforced by 
the defendants, «nd shows the damage to the plaintiffs. 

The defendants pleaded the general issze, and estoppel 
by reason of the terms of the bond executed by plaintiffs 
as a condition of obtaining license. 

The jury found for the defendants. The plaintiffs moved 
for a new trial upon the following grounds: 

1. Because the verdict was contrary to law, evidence, and 
the principles of justice and equity. 

2. Because the court erred in charging the jury as fol- 
lows: “The mayor and council had full power and author- 
ity under and by virtue of the charter granted to the town 
of Stone Mountain, to pass and enforce said ordinance 
recited in the declaration, and possessing such power they 
were not individually liable to the plaintiffs for any damage 
sustained by them by reason of the passage and enforce- 
ment of said ordinance.” 

3. Beeause the court erred in charging as follows: “If 
you believe, from the evidence, that at the time the plain- 
tiffs procured license to retail in 1878, they entered into 
bond conditioned to keep the ordinances of the present 
mayor and council, and their successors in office, regulating 
the retailing of spirituous liquors, then the plaintiffs would, 
by the same act, be estopped from recovering damages of 
the defendants.” 

The motion was overruled, and plaintiffs excepted. 

The facts, in addition to those above stated, co far as 
material, will be found in the opinion. 


L. J. Win, for plaintiffs in error. 


Houtsty & McAres, for defendants. 
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BLEcKLEY, Justice. 


It is impossible to ignore the evils of intemperance or 
the blessings of religion. No candid observer can fail to 
notice them or to be impressed by them. That the voca- 
tion of retailing spirituous liquors promotes intemperance 
is certain; nevertheless, a retailer is entitled to all his legal 
rights, and they cannot be denied to him in the interest of 
religion, great as it is, or in any other interest. No court 
can mould its decisions by a higher standard of morality 
than the morality of the law. Law is the measure of 
forensic justice. So far as 1 know, the court-house is the 
only place on earth where the vicious and the virtuous 
may contend upon perfectly equal terms, receive the same 
patient and impartial hearing, and have their respective 
dues, whatever they may be, meted out in the decision. It 
is this characteristic, more than any other, which entitles 
the court-house to be called a temple of justice. 

|. By charter, the mayor and council of the town of 
Stone Mountain have power “to do and perform all things 
toward keeping the peace, preventing vagrancy, lewdness, 
violations of the sabbath, playing at cards, or at any other\ 
game or sport at which money is usually won or lost, take 
all means to cause the streets to be worked, nuisances to be 
removed, and to do all and every act they may think proper 
to preserve the morals, health and good order within the 
corporate limits of said town, as fully and as effectually as 
if a grant of power were hereby given them in every case 
which may arise, and power to grant or refuse license for 
peddlers, and to pass all laws, ordinances and by-laws for 
the government of the same, so as to enable them to do 
and perform all acts not inconsistent with the laws of the 
United States or the state of Georgia;” also, “to abate 
nuisances and enforce proper police laws ;” also, “ to impose 
such fines not exceeding fifty dollars, or imprisonment in 
the calaboose not exceeding twenty days, or both, for the vio- 
lation of any of the laws or ordinances of said town within 
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its corporate limits ;” also, “to grant or withhold, to any per- 
son or persons, license to retail and sell spirituous liquors 
within said limits, and in no case shall the license be for a 
larger sum than two hundred dollars for twelve months, 
and no license shall be granted for a less time, and the per- 
son receiving the same shall exeeute bond and security to 
said mayor and his successors in office, conditioned that he 
will not sell liquors on the sabbath-day, and shall also take 
an oath to observe and not violate the ordinances of said 
town; and for a violation of any of said ordinances, the 
party guilty thereof sha!l be liable to pay such fines as may 
be assessed by said mayor or any three members of council.” 
Acts of 1872, p. 266. 

Under these charter provisions, the mayor and council 
established by ordinance a fee of $175.00 for a license to re- 
tail spirituous liquors; and on the 5th of January, 1878, the 
plaintiffs in error paid the fee, gave the required bond, took 
the prescribed oath, and procured a license to retail for twelve 
months from that date. There is no dispute that they thus 
became entitled to retail within the town, and that they 
entered into business accordingly. Shortly afterwards, new 
incumbents were installed in the mayoralty and council, 
and the former board retired. The new board, of which 
the defendants were members, passed an ordinance in the 
following terms, and caused it to be enforced : 

“Be it ordained that during the continuance of divine 
service at any time hereafter to be held by any denomina- 
tion of Christian people within the corporate limits of Stone 
Mountain, the doors of all houses or rooms where intoxi- 
cating liquors are sold by retail shall be closed; and if any 
person sell or cause or permit to be sold, or in any manner 
furnish any intoxicating liquors, spirits, wines, or other 
intoxicating drinks during the time appropriated to such 
worship, he shall pay a fine of fifty dollars upon conviction 
for each offense. And it is further ordained that this pro- 
hibition shall cover the entire time appointed for such divine 
worship, from its commencement to its final close, that is, 
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it covers not only the time in which such services are being 
actually performed, but on all protracted occasions, it covers 
intermissions by day and night.” 

At the trial of the present ease in the court below, the 
presiding judge charged the jury that the mayor and council 
had power, by virtue of the charter, to pass and enforce 
this ordinance. The jury were thus constrained to find 
against the plaintiffs on one of the main branches of the 
controversy. 

a. The chartered power in respect to license is to grant 
or withhold, and the duration of the grant cannot be less 
than twelve months. Does the power to grant or withhold 
include or imply the power to grant, and after granting, to 
forbid the use for some indefinite or uncertain part of the 
twelve months, both by day and by night? Nothing is 
more manifest than that the validity of the ordinance can- 
not be made to rest on this provision of the charter. 

b. The general police powers conferred by the charter 
are, however, very broad and comprehensive. May the 
ordinance stand upon them? Mark that the divine service 
or worship which the ordinance embraces is not confined to 
public service or worship in a church, meeting-house, or 
other defined or deseribed place or places, bat that the ordi- 
nance comprelhends worship conducted anywhere in the 
town. [By charter the area of the town isa circle having 
a radius of 10U0 yards, and, of course, a diameter of 2000. 
Any denomination of Christians might assemble on any part 
of this area, at any time, by day or night, and when their 
services of devotion began the business of the plaintiffs 
had to be suspended and remain suspended until the services 
were over. The worshippers might take rests or intervals 
in their spiritual exercise, and during these, might return 
to their avocations and prosecute them, but the plaintiffs’ 
doors were to remain clused until the final breaking up. 
By adjournment from day to day and from night to night, 
a religious meeting might be protracted indefinitely ; and: 
in a time of peculiar zeal and excitement, a few such pro- 
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tracted meetings by each of the Christian denominations, 
coming one after another, night exhaust a good part of the 
year. In neither place nor time does the ordinance lay 
down any limit. It leaves open the whole territory of the 
town to become the scene of protracted worship, and every 
day and every night, and each hour and minute of the day 
or night, the services may begin, continue or be resumed. 
And the Christians, not of the town only, the county, the 
state, the Union, the continent, but of the whole earth, are 
allowed at their pleasure to close the plaintiffs’ doors and 
arrest their business on the sole condition of holding divine 
service somewhere, anywhere, in the town. The will of 
Christendom is thus made the arbiter of the plaintiffs’ traffic, 
and the corporate will of the mayor and council determines 
nothing bat the duty of submitting, and the penalty of dis- 
obedience. To compare this ordinanee to one which re 
quires retail establishments to be closed at a specified hour 
in the night (10 @a., 532), is like comparing an indefinite 
tract of forest to some certain, well-known tree in a city 
park. For the authorities of an incorporated town to license 
a business, and then by ordinance to expose it to indef- 
inite suspension at the will of any and every assembly of 
Christians who may choose to engage in exercises of devo- 
tion anywhere within the corporate limits, seems to me un- 
reasonable as a police measure, or in any other aspect. 

c. But were it competent for the mayor and council to 
set up indirectly any will other than that of the corporation 
to regulate the time of closing and re-opening the plain- 
tiffs’ doors, and could they select for that purpose the devo- 
tional will of worshipping assemblies, it is contrary to the 
spirit and genius of our law to discriminate for or against 
any particular religion, faith or creed. There ean be no 
monopoly of any privilege connected with worship or the 
protection of worship. If profane doors must close for one 
faith, they must for every faith. To readers of the con- 
stitution and the Code of Georgia, such a phrase as “any 
denomination of Christian people,’ is unfamiliar as a legal 
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expression, and the reason is, that the state treats all 
religions alike. I will cite some examples from the Code: 

Buildings used for “public worship” exempt from taxa- 
tion. §798, p. 4. “Church” may be incorporated. §1677. 
Conveyances to or for use of any “church or religions so- 
ciety” for the purpose of erecting “churches or meeting- 
houses,” good and valid. §2343. ‘Trustees subject to the 
authority of the “church or religious society” for which they 
hold in trust. §2344. Provisions for “religious” instruction 
or worship, proper matter of charity for equitable jurisdic- 
tion. §3157, p. 3. Nothing “religious” if licentious in ten- 
dency, or inconsistent with the peace and safety of the 
state. §3159. Every “church or religious society” author- 
ized to fill up vacancies in its trust board. §2345. All 
criminal laws in foree March 5th, 1856, for the protection 
of “religious societies,” extended to all societies by what- 
soever name called. §2346. Selling, or causing to be sold, 
any spirituous or intoxicating liquors, within one mile of 
any “church or meeting-house,” or other place set apart or 
being used for “divine service,” during the time appropri- 
ated to such worship (unless the same be within an incor- 
porated city or town), declared a misdemeanor. §4575. 
Vending or exposing to sale anything whatever within one 
mile of a camp-ground, during a period of “divine worship,” 
without written consent, made penal. §4576. Policemen 
may be appointed for any incorporated “church or camp. 
ground,” whose duty it is to arrest disturbers of the con- 
gregation assembled for “religious worship.” §4577. Bathing 
on the sabbath day in view of any route to or from any 
“house of religious worship,” declared a misdemeanor. 
§4581. The religious attitude of Georgia is that of a friend 
to religion generally, with no faith or creed of her own, 
and no preference for one over another. Her laws protect 
all equally and impartially, and she has conferred no authority 
on any local board or other body of magistracy to legislate 
in behalf of the “denominations of Christian people” and 
leave all others out. There is no “state” religion, and there 
cannot be a “town” religion. 
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2. In the bond which the plaintiffs gave when they ob- 
tained their license, they undertook to “abide and keep all 
ordinances of the present mayor and council snd their sue- 
cessors in office, regulating the retail of spirituous liquors, 
and save harmless the present retiring mayor and council 
from any damages or responsibility that may grow out of 
issuing said license.’ The court, in charging the jury, 
treated this bond as estopping the plaintiffs from any re-* 
covery in their action. The previous instructions had 
already killed the case, and this slew the slain. The proper 
construction of “all ordinances” is, all legal ordinances— 
all that could be legally enacted. An ordinance which is 
ultra vires, or for any other reason void, is no ordinance at 
all. It is no more than blank paper. If a person contracts 
to obey all statutes passed by the legislature, must he there- 
fore obey an unconstitutional act? Surely not. 

The charge was erroneous, and there should be a new 
trial. 

Judgment reversed. 


Warnen, Chief Justice, concurring. 


The seventh section of the charter of Stone Mountain 
declares “that the mayor and council of Stone Mountain 
shall have power to grant or withhold, to any person or 
persons, license to retail and sell spirituous liquors within 
said limits (one thousand yards in every direction from the 
Georgia Railroad depot), and in no case shall the license be 
for a larger sum than $200.00 for twelve months, and no 
license shall be granted for a less time, and the person 
receiving the same shall execute bond, ete.” This section 
of the charter is exhaustive upon the question of retailing 
spirituous liquors within the limits of Stone Mountain, and 
confers no authority on the mayor and council to pass the 
ordinance complained of. The sole power granted in the 
charter in relation to the sale of spirituous liquors within 
the limits of the corporation, is the power to withhold or 
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to grant the license on the terms therein prescribed. If the 
mayor and council grant the license to retail for twelve 
months, and receive the money therefor, then, under the 
charter, with the money in its treasury, it had no power or 
authority to practically defeat the object of granting the 
license by the passage of the ordinance in the record. In 
ther words, the mayor and council, under its charter, have 
no power delegated to it to serve “God and Mammon.” If 
it desires to serve the former, then let jit withhold the 
license ; if the latter, then let it grant the license, take the 
money for it, and let the traffic go on, but don’t undertake 
to run both schedules, especially when its charter does not 
authorize any such proceeding. 


Jackson, Justice, dissenting. 

1. It is true that the constitution and laws of Georgia 
open the entire state to the free exercise of religious opin- 
ion and worship therein, so long as_ such worship does not 
embrace or encourage licentiousness or immorality ; and 
Jew or Gentile, Christian or Pagan, are alike entitled to 
equal protection under our liberal and wise toleration of 
perfect freedom of religious thought, and equality of pro- 
tection extended to religious worship. Nor do I suppose 
that it entered into the brain either of the counsel who ad- 
vised, or the town authorities of Stone Mountain who en- 
acted, the ordinance in yuestion, that any preference was 
thereby given to Christians over other worshippers. It so 
happens that at Stone Mountain, as in most of Georgia vil- 
lages, the only churches are Christian, and the only wor- 
shipping societies are believers in Christ as the Son of God. 
If there be a place of worship or any society of worship- 
pers according to any other faith within the limits of Stone 
Mountain, the record does not disclose it, nor have I ever 
heard of such place of worship or society of worshippers 
therein. If such had been the case, doubtless the ordinance 
would have extended to them, as it should, equal protection 
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against the danger of riot or interruption from grog-sellers 
and grog-drinkers whilst the mind should be composed for 
the worship of the common Creator of all. Therefore, I do 
not think the ordinance void because it does not name other 
as well as Christian worshippers. 

2. The charter of Stone Mountain gives to the town au- 
thorities power to grant or to withhold license to retail spir- 
ituous liquors. The power to grant, covers the terms on 
which license is granted, except in so far as the terms are 
prescribed and restricted in the legislative grant of the 
power. Therefore, the restriction that the retailer should 
not sell during religious meetings, whether stated or pro- 
tracted, whether white or colored, is within the grant to 
license, that restriction not being forbidden by any words 
in the grant to license or in any other part of the charter. 

A greater power includes the less over the same subject- 
matter; therefore the power to withhold license altogether 
includes the power to withhold unless it be accepted on 
terms, or to withhold for certain solemn occasions, or fes. 
tive occasions, or on certain days. Therefore the power to 
put this restriction upon these retailers is clearly deducible 
from the very broad grant of power to withhold all license. 

3. If it be argued that after this license was granted, the 
council could not curtail or restrict its unlimited exercise 
for one year, I answer that these plaintiffs, in order to 
obtain license, voluntarily agreed to take it subject to any 
future ordinance which might be passed by the council 
granting it, or by their successors. Therefore they stand 
precisely as if the ordinance had been passed prior to the 
issuance Of the license. They not only so agreed, but came 
under bond with hands and seals thereunto aflixed, to be 
controlled and regulated in their traffic by ordinances en- 
acted in the future. This agreement and bond became part 
of the contract of license, as much so as if included in the 
same writing—and they are bound by their contract. 

4. The plain facts, considered altogether, irrespective of 
any isolated views of law applicable to portions thereof, 
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show that there should be no recovery, and that the verdict 
is right. 

The suit is brought to recover damages from the town 
authorities as individuals, for their conduct in the dis- 
charge of their public trusts. It is brought under the fol- 
lowing state of facts. A wet and dry ticket were voted for 
for town authorities. Those in favor of the retail of spiritu- 
ous liquors and those against it met in battle. There was 
an open field and a fair fight, and at the close of the day 
victory perched upon the hosts of temperance, and the 
dram-sellers were sorely discomfitted. 

What should, what could they do? They hastened to the 
outgoing council, before the victors who had fairly won the 
field could be installed, and applied for license. Everybody 
loves fair play. It looked wrong even to the outgoing 
party to run counter to the policy of a majority of the 
people, and to forestall their contemplated stoppage of the 
traftic. So they finally concluded not altogether to dis- 
oblige their friends, the applicants, but to grant the license 
sub modo, on condition that they should be protected, and 
that the incoming administration should be permitted to do 
after license whatever they themselves could do before. 
Thereupon, on being installed a few days thereafter, the 
new council, naturally distrustful of those who thus procured 
license and anxious to do nothing without legal authority, 
took legal counsel and advised with Judge Fioyp in respect 
to their powers under this state of facts and their charter. 
The judge advised them that they could not revoke the 
license, but that they could regulate how it should be used ; 
and at their request drew up the ordinance in question 
which the council adopted. And this suit is brought by 
these plaintiffs, thus obtaining license against the will of 
the majority of the community in which they live, and 
thus under bond imposed by their own friends to abide the 
terms which should be imposed by the new council, against 
that council for their official conduct in passing the ordi- 
nance and enforcing it, on the ground that they acted ma- 
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liciously. It is sought to make these officers individually 
and personally liable for fines imposed and paid into the 
treasury of the town, and for profits on the liquors they 
could have sold whilst God was being worshipped, and in 
which the defendants had no personal or pecuniary interest 
whatever, notwithstanding the hot haste with which plaintiffs 
rushed to thwart the community, notwithstanding the con- 
tract they made and the bond they executed, and notwith- 
standing the prudent and considerate manner in which the 
defendants officially acted. 

In my judgment there is neither law nor equity, nor 
good sense, nor good morals, in permitting plaintiffs to re 
cover one cent ; and I therefore dissent from the judgment 
of reversal—with entire respect, let me add, for my col- 
leagues, and with regret that my own cenvictions’ are too 
strong to permit me to yield to their view of the law. 

















Lee vs. Tue Strate or GrorGIA. 










Though, after committing larceny (stealing a horse) in an adjoining 
state, the thief brings the stolen property into this state, and here 
carries it from place to place in a county of Georgia, he does not 
commit simple larceny in this state. 


















Before Judge McCortcuen. 
April Term, 1879. 


Criminal law. Larceny. 
Whittield Superior Court. 






Lee was indicted in the county of Whitfield for the 
larceny of a horse. The proof, showed that if he was 
guilty of the theft, the act was perpetrated in the state of 
Tennessee; but also, that he had brought the horse into the 
county of Whitfield, had there endeavored to sell him, and 
had exercised other acts of ownership. The defendant was 
found guilty. He moved for a new trial, among other 
grounds, because the court erred in charging as follows: 
“If a person fraudulently get the possession of personal 
18 
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property from the owner of it in the state of Tennessee 
by a pretended hiring, and if the hiring be used by him 
simply as a frandulent means to get the possession from 
the owner, and if his real motive and intent was, at the 
time he got possession, to steal the same and deprive the 
owner of his property; and such person, after thus fraud- 
ulently getting possession of property, brings it into Whit- 
field county, in the state of Georgia, and if he, after bringing 
the property to this county, moves it about in this county 
from place to place, and appropriates the same to his own 
use in this county, and if such asportation and appropria- 
tion in the county of Whitfield be all the time accompanied 
with the intent to steal and deprive the owner of his prop- 
erty, such asportation and appropriation in Whitfield county, 
if done with intent to steal, would amount to lareeny under 
the laws of Georgia.” 
The motion was overruled, and defendant excepted. 


W. ©. Gienn; Jonnson & McCamy, for plaintiff in 
error, cited 1 Chit. C. L., 178; 3 26., 944; 1 Haywood, 
100; 2 John., 477, 479; 5 Binney, 617; Ros. Crim. Ev., 
657; 2 Vroom, 82: 4 Humphrey, 456-59; 15 Ind., 318; 
14 La., 278. 


A. T. Hacker, solicitor-general, for the state. 


BLECKLEY, Justice. 


The accused stole a horse in the state of Tennessee. He 
brought the animal into this state, and here carried it from 
place to place in the border county of Whitfield. In that 
county he was indicted for the offense of simple larceny, 
and being convicted, moved for a new trial, which was 
refused. 

Whether he was guilty or not, depends upon whether a 
fresh larceny was committed here. The doctrine that a 
larceny is repeated in every county of the same sovereignty 
in which any asportation of the stolen goods occurs, is 
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established; and to that extent the fiction is to be accepted 
in place of the orignal fact. Fiction ought to have no 
place in the law, and it is to be hoped that the time will 
come when it will be rooted out; but in so far as it has 
been incorporated into the law, it must, for the present, be 
treated ‘as of equal potency with reality. We have adopted 
the common law of England, and with it the theory of 
repetition larceny, but in that country this theory would not 
embrace the present case; and that it would not there em-- 
brace it is a very sufficient reason for holding that it does_ 
not embrace it here. Ros. Cr. Ev., 646; 2 Russ. on Crimes, 
119; 4 Bacon’s Abr., Bouvier’s Ed., 179. In this country- 
the decisions are conflicting; see Whar. Cr. Law; Whar. 
Or. Ev.; Bishop’s Cr. Law; Rorer on Inter-State Law. We- 
think the soundest decisions are those which least favor the 
doctrine of constructive crimes. The true legal relation of 
the accused to our state, is that of a fugitive from justice 
from the state of Tennessee. 

Judgment reversed. 


Girxs, ordinary, for use, vs. Spins e¢ al. 


. The jurisdiction of the county court of Houston county at its 
monthly sessions is for all claims up to $100.00, and if the plaintiff 
in his declaration declare for that sum only, the jurisdiction will be 
maintained, though damages beyond that amount be proven and 
found by the jury. 

2. He can only recover as much as he declares for—no more; therefore 
the verdict for more is illegal, but the surplus may be written off 
and the verdict may stand for the sum found within the jurisdic- 
tion. 

. A verdict is certain which can be made certain; and where the 
damages to plaintiff on a constable’s bond for failure to levy is 
found to be two principal sums with interest up to a certain time 
and from a certain time at different rates on each principal sum, so 
as to calculate exactly how much damage the jury found, the ver- 
dict is sufficiently certain to predicate a judgment thereon, and the 
judgment should not be arrested because of the alleged uncertainty 
of such a verdict and impossibility to enter up judgment thereon. 
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Jurisdiction. Verdict. Damages. Practice in the Supe- 
rior Court. Before Judge Simmons. Houston Superior 
Court. November Adjourned Term, 1878. 


This was a suit by the ordinary for use of Jaques & 
Johnson against Spinks, constable, and the sureties on his 
bond. The case was brought in the county court of Hous- 
ton county; the breach alleged was the failure to realize 
the amount of two ji. fas. placed in his hands, bearing in- 
terest as stated in them ; the damages were laid at $100.00. 
The county judge rendered judgment for plaintiff for the 
principal sum of $97.79, and defendants appealed. On the 
appeal the jury found the following verdict: “ We, the 
jury, find for plaintiffs $43.77, with interest from the 14th 
of December, 1873, at one and one-half per cent. per 
month; also the sum of §43.77, with interest at two and 
one-half per cent. per month from the 24th day of Decem- 
ber, 1873, against H. N. Spinks, H. C. Harris and W. R. 
Brown, Jr., executor.” 

Defendants moved in arrest of judgment on the follow- 
ing, among other grounds: 

(1.) Because the case was beyond the jurisdiction of the 
county court. 

(2.) Because the verdict should have been for a fixed 
amount of damages, and no legal judgment could be en- 
tered on it as found. 

The court sustained the motion, and plaintiff excepted. 


W. E. Cottier, for plaintiff in error. 
A. L. Mitter, for defendants. 


JACKSON, Justice. 


The plaintiff sued, on a constable’s bond, the constable 
and his sureties for damage arising from failure to levy, 
laying his damage at one hundred dollars in the declara- 
tion. The suit was brought in the county court of Houston 
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county returnable to its monthly session. The jurisdiction 
at these sessions of that court is one hundred dollars. The 
case was taken by appeal to the superior court, where ver- 
dict was had for more than one hundred dollars, and the 
judgment was arrested. 

1. It is the amount of damages laid in the declaration 
that fixes the jurisdiction, and not the verdict of the jury. 
Tyler Cotton Press Company vs. Chevalier, 56 Ga., 494; 
Lee vs. Nelms, 57 Lb., 256. 

2. Therefore the jurisdiction is maintainable; and if the 
verdict be over the jurisdiction, and more than the plaintiff 
claims, it may be written down to the sum laid in the de- 
elaration. It cannot be for more. Harris vs. Dub, 57 Ga., 
77; Ansley vs. Jordan, 61 Ib., 488, 208; 15 7b., 554; 20 
Tb., 91; 45 Zb., 94, and many others. 

3. A verdict is certain which can be made certain by 
what itself contains or by the record. This verdict finds 
that plaintiff was damaged two certain principal sums on 
two notes reduced to judgment and interest at a certain per 
cent. on each. Though the interest be at different rates 
per centum, the damage found can be ascertained by a 
simple calculation in multiplication and addition which any 
school-boy can make. Therefore the verdict is for a certain 
sum. All over one hundred dollars is wrong. Let it be 
reduced to $100.00 and stand for that sum as damages with 
costs of suit; that is, costs in this case on the bond, and not 
costs in the actions on the notes. Code, $3561; 14 Ga., 
691; 57 Zb., 304; 19 Zb., 298; 24 7b., 591. Therefore 
the judgment on this verdict should not have been arrested. 

Judgment reversed, with directions accordingly. 
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Mircnett vs. Worn, guardian, et al. 


1, While by comity the wife of a non-resident who died intestate may 
be allowed tosue in Georgia for her year’s support, there being 
property here, especially if there are no debts against the intestate 
in the state of his residence, yet the amount of her recovery will be 
regulated by the law of the state of intestate’s domicil. 

. By the statute law of Florida a widow is entitled to dower in her 
husband’s persona! property as well as his realty. 

. In a contest over a widow’s dower and year’s support, the jury found 
the following verdict: ‘‘We, the jury, find and decree $600.00 for 
one year’s provision for the widow and the family; and also we, the 
jury, find the widow is entitled to one-third of the personal prop- 
erty of the deceased, and that the following notes shall be consid- 
ered as part of the deceased’s personal property: One note on J. N. 
Whitner for the sum of $1,200.00, also one note on Brantley for 
$3,500. And we further decree that all moneys furnished the 
said widow by the administrator shall be charged to her, except 
what she has received on her land dowry :” 

Held, that by a reasonable construction of the verdict, the jury did 
not find that the acceptance of the notes barred the taking of 
dower, but that she was entitled to the notes as part of her dower, 
and left open the question whether, on final settlement, she would 
be entitled to more. 

JACKSON, Justice, dissented. 


Year’s support. Administrators and executors. Dower. 
Laws. Verdict. Before Judge Unperwoop. Floyd Su- 
perior Court. March Term, 1879. 


Reported in the decision. 
Wricur & Featruerston, for plaintiff in error. 


D. 8S. Printop; ALexanper & Wriaear, for defendants. 


Warner, Chief Justice. 


It appears from the record in this case that T. J. Word 
and others, the children of D. R. Mitchell, filed their bill in 
Floyd superior court against Mrs. C. A. Mitchell, the widow 
of D. R. Mitchell, and C. D. Forsyth, the administrator. 
Suit brought to the January term, 1878. 
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The bill alleges that D. R. Mitchell died intestate in No- 
vember, 1876, domiciled in the state of Florida, where he 
left an estate worth about $12,000.00. Administrators had 
been appointed there. The intestate also left an estate in 
Floyd county, Georgia, consisting of lands valued at about 
$15,000.00, and personal property worth about $5,000.00. 
C€. D. Forsyth had been appointed administrator in Geor- 
gia. The estate was considerably in debt in Georgia; 
owed nothing in Florida. 

For some time prior to his death the intestate had been 
in very bad health, and seemed conscious of his liability to 
die at any time. A few weeks before his death he called 
his wife, Mrs. C. A. Mitchell, into the room where he was 
and told her that he was feeling badly or strangely, and that 
he might die before morning, and ealled for writing mate- 
rial which was furnished him, and he left alone. In a short 
while after he reealled his wife, and in the presence of her 
little daughter Carrie, (by a former husband,) offered her 
the following notes: 


One note on B. F. Whitner of Orange eounty, Florida, 
for $1,185.00, dated January 1, 1876, and due January 1, 
1880, with interest at 8 per ecent., payable annually, with 
this indorsement ; 


‘‘I do hereby give unto my dear wife, C. A. Mitchell, this note for 
her individual and separate use and benefit, and direct that payment 
be made to her, and the mortgage on which it is founded. 

Witness my hand and seai, September 26, 1876. 

D. R Mircnes1, [Seal }” 


Also one note on J. N. Whitner for $1,200.00, dated 
January 1, 1876, and due January 1, 1878, with interest, 
indorsed as follows : 


‘‘T have given the above note to my dear wife, C. A. Mitchell, for 
her individual use and benefit, as part of heriinterest in my estate. 

This 26th day of September, 1876. D. R. MitrcHe.u.” 

Also one other note on G. C. Brantley for $3,500.00, 
dated September 2, 1875, and due twelve months after, 
with interest at 10 per cent., indorsed as follows: 
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‘I have and do hereby give the above note to-my dear wife, C. A. 
Mitchell, for her individual use and benefit, as part provision for her. 
Witness my hand and seal, this 26th of September, 1876. 
D. R. MitrcHe 1, [Seal.}” 


The intestate stating to his wife at the time, if he should 
die she was provided for, handing the notes to Carrie and 
telling her to put them in her mother’s trunk. Said notes 
are now held by Mrs. Mitchell, and are solvent. 

That shortly after her husband’s death Mrs. Mitchell 
moved back to Rome Ga., the former home of both parties. 
She here applied to the ordinary for the assignment of a 
year’s support, as provided by the laws of Georgia. On 
May 9th, 1877, commissioners appointed for that purpose 
assessed $2,000.00 “for her support and maintenance for 
twelve months from the death of D. R. Mitchell, including 
house-rent and furniture.” Complainants filed various ob- 
jections to this allowance, and at the ordinary’s court in 
August, 1577, said objections were passed upon and over- 
ruled, except that the amount allowed was reduced to 
$1,500.00. From this judgment of the ordinary the com- 
plainants had appealed to the superior court, and that appeal 
was still pending. The ordinary then passed an order that 
the administrator furnish the widow necessaries for her sup- 
port pending the appeal. and complainants had appealed 
from this order also. They allege that the widow is not 
entitled to a year’s suppurt in Georgia, and the ordinary 
has no jurisdiction of the matter ; also that the sum allowed 
was grossly excessive. That the note of B. F. Whitner, 
before described, was intended by the intestate as a provi- 
sion in lieu of year’s support; and that the notes of Brant- 
ley and J. N. Whitner were handed Mrs. Mitchell to be ac- 
eounted for in the distribution of the estate, as shown by 
the circumstances of theirdelivery. These notes will more 
than cover all interest she may have in the estate, whether 
year’s support or dower or both. 

The prayer is for discovery ; that the payment of any- 
thing towards year’s support be enjoined, and her rights on 
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that subject settled in this case ; that Mrs. Mitchell be en- 
joined from collecting anything on said notes, but be re- 
quired to turn them over to the administrator, or else 
accept them in lieu of any interest she may have in the es- 
tate ; and for general relief. 

The complainants amended the foregoing bill by alleging 
that the before described notes on J. N. Whitner and G. O. 
Brantley, indorsed to Mrs. Mitchell as before stated, “were 
so written, indorsed and delivered to her by D. R. Mitchell 
in consideration of and for her entire interest as widow and 
heir at law in his entire estate, both real and personal, both 
as dower and distributive share of personalty ;” and that 
the note on B. F. Whitner was given in lieu of year’s 
support. And they pray that she may be enjoined from 
prosecuting her claim for dower in the lands. 

The allegations in the bill are answered in detail, but the 
following only are material here : 

The intestate, her husband, had been a citizen of Floyd 
eounty most of his life, as she herself had been. Only a 
short time before his death they moved to Florida. Imme- 
diately upon his death she came with his remains back to 
Georgia, where his body was interred in his family burying- 
ground here. She came back to live here permanently, and 
this has been her home ever since. 

She admits the gift to her by the intestate of the three 
notes on the Whitners and Brantley, and sets forth copies of 
said notes and their indorsements. She was herself unwell 
at the time of the gift, and the intestate came to her room 
and handed the notes to her in bed, saying, “ here are some 
notes which I have indorsed to you, you may need them.” 
Respondent handed them back to him, requesting him to 
give them to her daughter, Carrie, to put in her trunk, 
which he did. He did not say, “If I should die you are 
provided for,” nor anything to that effect. 

She denies that either or any of said notes was or were 
given her in lieu of year’s support, or for any other pur- 
pose than as stated in the written assignments thereon. 
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In her answer to the amendmentshe states that she knows 
of no fact or cireumstance on which the complainants could 
base their allegation that said notes were given in lieu of 
her entire interest in the estate. There was no writing of 
any kind other than the indorsements conveying the notes 
to her, or pertaining to the transaction in any way. The 
intestate said, “‘ Here are some notes I have indorsed to you, 
you may need them,” or words of similar import; and that 
was all he ever said to her on the subject. He certainly 
did not say they were given in lieu of any claim she might 
have on his estate, and she did not so accept them. So far 
as she knows or has any reason to believe, and does believe, 
said gift was prompted purely by the generosity of her 
husband. He had a short time before given off to the com- 
plainants, his children, the bulk of his estate, the amount 
being, as estimated by him at the time, and as she alleges, 
$10,000.00 to each child or share, and which he then said 
was all he intended to give them ; while he had not given, 
and did not in his lifetime give, to respondent anything but 
the notes aforesaid, except some present of trifling value, 
She therefore distinctly and expressly denies the allegation 
aforesaid. 

By way of cross-bill Mrs. Mitchell alleges the advance- 
ments to the complainants by the intestate as before stated, 
and prays that they be brought into hotch-pot, ete. 

She also states that the laws of Florida allow the widow 
a year’s support for herself and family out of an intestate’s 
estate ; also, that by those laws the widow is entitled to one- 
third of the personal estate absolutely as part of her dower ; 
and that if it shall be ascertained that the intestate was 
domiciled in Florida at the time of his death and the per- 
sonal estate here is to be administered according to the laws 
of Florida, she prays that the court will allow her year’s 
support and dower in the personalty as fixed by those 
laws. 

By an amendment to this cross bill, she states that being 
satisfied from proofs produced by complainants on the 
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hearing of an application for injunction, that the intestate 
was domiciled in Florida at the time of his death, she 
joins the complainants in alleging that fact, and submits to 
the court that the personal estate here must therefore be 
administered according to the laws of that state. She de- 
tails the laws of Florida upon the subject of. her dower in 
the personal estate, and prays the court to ascertain and set 
apart the same to her, an inventory of the personal estate 
being set forth in the answer of the administrator. 

Temporary injunctions were granted against the pro- 
ceeding to set apart the year’s support, and against the 
proceeding to assess money in lieu of dower in the lands. 
The latter injunction, however, had been by consent dis- 
solved and the dower assessed before the trial. 

The case was tried at the March term, 1879, and the jury 
rendered the following verdict : 

“We, the jury, find and decree $600.00 for one year’s 
provision for the widow and the family; and also we, the 
jury, find the widow is entitled to one-third of the personal 
property of the deceased, and that the following notes shall 
be considered as part of the deceased’s personal property. 
One note on J. N. Whitner for the sum of $1,200.00, also 
one note on Brantley for the sum of $3,500.00. And we 
further decree that all moneys furnished the said widow by 
the administrator shall be charged to her, except what she 
has received on her land dowry.” 

Mrs. Mitchell moved for a new trial on the following 
grounds, the statement of facts and rulings in which are 
certitied by the court below to be true: 

1. That part of said verdict awarding six hundred dollars 
for year’s support, is against the strong and decided weight 
of the evidence as to the proper amount which should be 
allowed for that purpose. 

2. The court erred in charging the jury, and in ruling on 
the trial, that the widow of the intestate (the movant) was 
not entitled to the year’s support (out of the estate) as 
allowed by the laws of this state, but that her right to 
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year’s support was such only as the laws of the state of 
Florida allowed. 

3. The court erred in charging the jury that by the laws 
of Florida the widow was allowed only a sufficient supply 
of provisions for herself and her family including her chil- 
dren and servants, for one year from the death of the intes- 
tate or grant of administration on the estate. 

4. And in charging that in this cise the widow could not 
have any allowance in lieu of the household goods author- 
ized by the laws of Florida to be set apart to her, unless it 
appears from the evidence that she had been deprived by 
any one of her right to occupy and enjoy them as provided 
by said laws of Florida. 

5. That part of said verdict which provides that the notes 
of J. N. Whitner and Brantley shall be considered as part 
of the personal estate of the intestate, in estimating the one- 
third of said personal estate awarded to the movant (the 
widow of the intestate), is contrary to law and to the charge 
of the court on that subject, and is without any evidence 
whatever to support it. 

6. The court, after charging the jury that the laws of 
Florida extended the widow’s dower to one-third of the 
personal property absolutely, besides her life estate in one- 
third of the lands, further charged that this was an interest 
east upon the widow by operation of law, independently of 
any contract of the parties, and could not be defeated by 
any gift or provision made by the husband by deed or will, 
unless such provision was expressly in lieu of such dower, 
and the widow had elected so toaceept thesame. ‘That the 
gift by the husband to the wife, in contemplation of death, 
of certain promissory notes, expressed by his written in- 
dorsements to be for her individual use and benefit, as part 
of her interest in his estate, and as part provision for her, 
would not defeat the widow’s right to dower, unless the 
jury believe from the evidence that what was said by the 
parties at the time of the transfer and delivery of the notes 
shows that it was intended to be expressly in lien of dower 
in the personal estate. 
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The movant complains that the last clause of said charge, 
beginning with the word wnless, was error, it being incom- 
petent, she submits, to prove by parol a provision in lieu of 
dower ; and, further, there being no evidence on which to 
base such charge. 

7. Said verdict, so far as it applies to the dower in the 
personalty, is imperfect and incomplete, in this that it does 
not specify and set apart the particular items or articles of 
personal property which shall constitute the movant’s 
dower in the personalty, and does not specify the valne of 
the said notes required to be estimated as part of the per- 
sonal estate in ascertaining said dower, and does not cover 
the issue made by the pleadings on this subject. 

8. It was distinctly admitted by counsel for the complain- 
ants in the progress of the trial, that they did not call upon 
this defendant to account for said notes as an advancement, 
and agreed with counsel for this defendant that the ques- 
tion of advancements was not involved in the case. And 
counsel for this defendant stated that not regarding the 
question of advancements as pertinent to the case they 
should not introduce evidence of the advancements made 
by the intestate to the complainants. 

The movant, therefore, complains that the verdict in 
effect requiring her to account for said notes as an advance- 
ment was improper and illegal. 

The evidence, apart from the answer of Mrs. Mitchell, 
was confined mostly to the question of the year’s support. 
A schedule of the personal property in which she claimed 
dower, was put in evidence. 

C. D. Forsyth, the administrator, testified that when he 
was appointed administrator, the entire estate here and in 
Florida, was estimated by the complainants at $40,000.00. 
The estate here was appraised at $20,000.00, though from 
sales made he thought it would fall short of that 25 per 
cent. The debts here will reach about $4,500.00, besides 
expenses of administration, about $1,500.00. 

Mrs. C. A. Mitchell testitied that she married the in- 
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testate in March, 1875, and soon after went with him to 
Florida. Returned here in the summer. Spent both sum- 
mers here before his death, which was in November, 1876 ; 
the balance of the time at his place on Lake Jesup in 
Orange county, Florida. The house they lived in was a 
nice one, containing ten rooms, and handsomely furnished, 
surrounded by pleasant grounds and an orange grove. 
They lived well. Col. Mitchell furnished all they wanted. 
Had good servants. Two minor children by a former hus- 
band lived with her all the time, and were supported by 
Col. Mitchell as if his own. When Col. M. died she came 
back with his remains here, and has been living here ever 
since, 

She never applied for year’s support in Florida, and has 
received nothing from the Florida estate. Did not bring 
with her any of the household goods. The Florida admin- 
istrator took possession of the house and everytl.ing in it, 
and told her she could not have anything. She has been 
living in Rome ever since and has not proposed or offered 
to occupy the house. 

She had collected only $400.00 on the Brantley note. 
Mr. Brantley has lately died. The B. F. Whitner note she 
collected by givinga discount. J. N. Whitner is insolvent, 
and she does not know whether the land for which his note 
was given can be subjected to its payment or not. She 
fears that she will never get anything on that note. 

W. F. Ayer, J. W. Rounsaville, R. T. Hargrove and J. 
G. Dailey, all testified that they were commissioners ap- 
pointed by the ordinary to assess the year’s support for Mrs. 
Mitchell. They assessed $2,000.00, and now consider that 
a reasonable and properamount. In making this allowance 
they considered the amount of the estate, which they sup- 
posed to be $40,000.00 (though some of them would make 
no difference if the estate was $30,000.00) ; they also con- 
sidered the value of one year’s rent of such a house as the 
family occupied in Florida, furnished as it was; also the 
fact that Mrs. M. had two minor children, and that Col. 
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Mitchell married her with this incumbrance; and that this 
iccumbrancee still existing, it was proper to be considered in 
estimating what sum would be required to enable her to 
live in the same style she had lived before her husband’s 
death. 

Some of them stated that the intestate was a close man in 
money matters, but always lived well. Owned fine brick 
residence before the war, and handsome furniture. Kept 
a carriage, ete. Since the war and after the death of 
his first wife he occupied a small room adjoining his law 
office. Witness Hargrove was very intimate with him. 
Just before he left for Florida, he told witness he had 
given his children $10,000.00 apiece, and he intended to 
live at his ease on what he had left. Witness knows of his 
buying and taking with him a good supply of fine linen, 
table cutlery, ete. 

R. S. Norton and J. C. Rawlins, witnesses for complain- 
ants, thought $600.00 or $800.00 a proper sum for a year’s 
support. Board at Rawlin’s hotel, including lodging and 
attendance of servants, would cost $25.00 to $30.00 per 
month. Wardlaw estimated $590.00 to $600.00, and Byrd 
$600.00, enough for year’s support. 

T. J. Word testified, he is a son-in-law of intestate. He 
was a close, economical man, too much so, though he did 
furnish his family with ample supplies and lived well at 
home. Witness thinks $600.00 ample for year’s support. 

L. T. Mitchell, complainant, lived in Florida when his 
father died. The house his father lived in there was a 
framed building with six rooms below and four attic rooms 
with dormer-windows above. The furniture was cheap— 
white pine painted nicely. The house was three-quarters of 
a mile from a landing on Lake Jesup, in a town his father 
had laid off called Tuscawilla. No other houses there then. 
One or two built since. A store and one or two other 
houses were at the landing. No other settlement nearer 
than twelve miles except by the river or lake. His father 
always close and saving, never extravagant. 
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But two questions were insisted on in the argument here. 
First, whether the widow of the intestate was entitled to 
her year’s support out of his estate in accordance with the 
law of Georgia, or in accordance with the law of Florida, 
the place of his domicil at the time of his death? Second, 
was the widow of the intestate, under the law of Florida, 
entitled to dower in the personal estate of the intestate, and 
if so, did the acceptance of the notes, in the record men- 
tioned, by her in the lifetime of her husband, bar her right 
to claim dower in his personal estate after his death ? 

1. As to the first question, it is true that the year’s 
support of the widow of the intestate by the statute law of 
this state, is declared to be a part of the necessary expenses 
of administration, but the amount thereof is to be ascer- 
tained by what the law of Florida allowed her for a year’s 
support in that state at the time of the intestate’s death. 
The law of this state regulates the amount which the wid- 
ows of deceased intestates shall receive for their year’s sup- 
port when the deceased intestate was domiciled in this state 
at the time of his death, but not the widows of deceased in- 
testales who were domiciled in other states at the time of 
their death, although the widows of such: intestates may re- 
move into this state after the death of their intestate hus- 
bands. By comity, the courts of this state will allow a 
widow to sue here for her year’s support, especially when 
the intestate owed no debts in the state in which he was 
domiciled at the time of his death, but the amount of her 
recovery will be regulated by the law of the state in which 
her deceased husband was domiciled at the time of his 
death, and not by the law of thisstate. There was no error 
in the charge of the court in relation to this question in the 
case. 

2. By the statute law of Florida, the widow of the intes- 
tate was entitled to dower in his perzonal estate, as well as 
in his real estate, and the court so charged, and we find no 
material error in that charge of which the widow of the in- 
testate can justly complain, in view of the evidence in the 
record. 
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3. The jury found by their verdict that the widow was 
entitled to one-third of the personal property of the de- 
ceased, and that the two notes specified therein was a part 
of the deceased’s personal property. The jury did not find 
by their verdict that the widow was barred of her right to 
dower in the intestate’s personal property, but on the con- 
trary, found that she was entitled to the same, and that the 
two notes which she held was part payment thereof, inas- 
much as they found the same to be a part of the intestate’s 
personal estate. The jury did not find by their verdict that 
the two notes was a// that the widow was entitled to as 
dower out of the personal estate of her deceased husband 
(probably the unsettled condition of the estate did not an- 
thorize them to do that), but they did find that the two notes 
named in their verdict was a part of the deceased’s personal 
property, and that she was entitled to that much of it as 
part of her dower, as provided by the Florida statute under 
which she claimed it. The verdict, as we construe it, gives 
the widow, unconditionally, the two notes named therein 
asa part of her dower in the intestate’s personal estate ; how 
much more she may be entitled to, if any, on the final set- 
tlement of the estate, does not appear. There was no error 
in overruling the motion for a new trial. 

Let the judgment of the court below be affirmed. 


BLEcKLEY, Justice, concurred, but furnished no written 
opinion. 


Jackson, Justice, dissented upon the ground that the 
year’s support of the family under the law of Georgia— 
Code, §2571—is a part of the expenses of administration, 
and must therefore be regulated by the law of the foram 
where administration is had. Therefore, if administration 
be had in Georgia on the estate of a decedent who died in 
Florida, the amount of such support should be regulated by 
the law of the former state and not of the latter. 

Expenses of administration in Florida have nothing to 

14 
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do with expenses of administration in Georgia. What the 
fees of the ordinary are by the laws of Florida cannot reg- 
ulate the fees of that officer in Georgia, nor can any other 
expenses which would be ineurred by administration there 
on property there and be fixed by their law, control the 
expenses here on property here. If, therefore, the year’s 
support be expenses of administration, and our statute so 
declares in plain words, Georgia law must regulate as well 
the value and amount of these expenses as of any other 
expenses of administration. 

The ordinary or judge of probate of Florida, if his claim 
were interposed here for fees out of this property adminis- 
tered here, would not be entitled thereto. Tis claim might 
come in as a debt, but not as costs of administration. So 
Mrs. Mitchell’s claim for a year’s support, if it rested on 
Florida law, would give her no preference here—certainly 
none over everything in the way of debts and liens; yet it 
was set apart in preference to all other claims here. Why? 
Because it ranked under our law as expenses of administer- 
ing the property here. 

Support for the family is not dependent on the place 
where decedent died, or where he was domiciled when he 
died, under our statute of distribution; but goes to the 
widow as matter of right and as costs of administration if 
she lived in Georgia when the administration of the prop- 
erty is had. 

This widow came with her husband’s remains here and 
lives here, and her year’s support must be taken ont of the 
property administered here before its net proceeds can be 
otherwise disposed of. It is a claim which ranks with fees 
of officers and costs of administration ; it ranks according 
to the laws of administration here; and its amount is as 
much fixed by that law as any other fee or costs of admin- 
istration. Besides, there is no proof that she has received 
anything from the property in Florida; and as her domicil 
has been in Georgia ever since her husband’s death, she 
will not be sent there for rent of homestead or year’s sup- 
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port, or farniture, or aught else that she might sue for and 
possibly recover there. Living in Georgia before she married 
the decedent and at the time of the marriage, and having 
resided with her husband in Georgia part of every year of 
the marriage, it is not right to remit her to Florida for any 
part of her year’s support, or to limit it by the narrower 
provisions of the laws of Fiorida—nor is it law. 
Unquestionably the law is that the personal estate in 
Georgia will be distributed according to the laws of Florida, 
after the expenses of administration in Georgia are de- 
ducted, because the domicil of decedent was in Florida ; 
but these expenses must be first deducted, and among these 
expenses our statute includes the year’s support of the 
family of the decedent. Hence the law of the case, as he 
understood it, accorded with the right ; and while distrust- 
ful of his judgment in view of differing with his colleagues 
as well as the court below, to his own mind the point seemed 
so clear that his duty required him to express his dissent. 


McCautey et al. vs. Gorpon. 


If, on the purchase of partnership property, a promissory note due at 
au future day be given for the price and made payable to the order 
of one of the partners as an individual, the partnership having an 
established partnership name different from that of the payee of 
the note, the note (though partnership property) cannot be indorsed 
by another one of the partners inthe name of the payee so as to pass 
the legal title, with the incidents of negotiable paper transferred 
before due, without more authority than that which results by oper- 
ation of Jaw from the partnership relation. An alteration of such 
a note by inserting therein the words ‘‘or bearer,” is a material 
alteration. 


Partnership. Negotiable instruments. Indorsement. 
Alteration. Before Judge McCurcnen. Whitfield Supe- 
rior Court. April Term, 1879. 


Gordon brought suit in the justice’s court of the 1049th 
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district, G. M., against McCauley and Ward, on the follow- 
ing note: 
“SEPTEMBER Ist, 1877. 

“Ninety days after date we promise to pay to the order of J. C. 
Williams, or bearer, one hundred dollars, value received. 

Test, W. L. Headrick. C. C. McCautey. 

W. Warp.” 

Indorsed, “J. C. Williams.” 

The defendants pleaded under oath, as follows: 1. Mon 
est factum. 2. They purchased of the firm of Williams 
Bros. a sorghum mill and evaporator, which was warranted 
by J. C. Williams to be of good quality, he representing 
that it would grind and evaporate at the rate of sixty gal- 
lonsa day. The representations have proved false, and the 
warranty has failed, as the mill and evaporator will not do 
half the work stated. Defendants intending to reserve the 
right to refuse to pay for the mill, etc., the price agreed 
upon if the warranty failed, or the representations proved 
false, declined to sign a note negotiable at all, or one paya- 
ble to bearer, and signed the note sued on without the 
words “or bearer,” which have been since fraudulently inter- 
lined in said note by J. ©. Williams, or under his direction. 
This alteration is material, and voids the note as to these 
defendants. It was made by the holder fraudulently, with- 
out their knowledge or consent, and they would not have 
made a note with such words contained therein. 3. The 
note never was indorsed or assigned by J. C. Williams, the 
payee, or by his authority or consent, and the indorsement 
thereon is fraudulent, and a forgery. 

The magistrate rendered judgment for the plaintiff and 
the defendants appealed to the superior court. 

The evidence, so far as material, disclosed that J. C. Wil- 
liams, G. W. Williams and B. A. Williams were partners, 
using the firm name of Williams Bros., in the manufacture 
and sale of sorghum mills and evaporators, and sold one of 
these machines to defendants. That the latter refused to 
sign a note therefor payable to the order of J. C. Williams 
“or bearer,” and had a second note written with all nego- 
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tiable words, as they supposed, omitted, which is the one 
now sued on. They offered to show that they did not know 
that even the words “to the order of” were in the note 
signed, but this evidence was excluded by the court. 

The evidence also showed that the name of J. C. Wil- 
liams was indorsed on the note in the writing of G. W. 
Williams, without the knowledge or consent of the former, 
and that this was done before the interlineation of the 
words “or bearer.” Also, that these words were interlined 
without the knowledge or consent of the makers. 

The court charged. in substance, as follows: If the Wil- 
liamses were partners, and the property for wnich the note 
was given belonged to the firm, and not to J. C. Williams 
individually, then either of the partners could sell it, and 
either of them wouid be authorized to indorse the name of 
the payee, and could do this without his assent or knowl- 
edge, and the effect would be to confer upon the holder the 
legal title. If George W. Williams had authority as partner 
to mike the indorsement, and had written the name of J. 
C. Williams across the note before the words “or bearer” 
were inserted, then the insertion of such words was im- 
material inasmuch as the note, by the indorsement, was in 
effect payable to bearer. 

The jury found for the plaintiff. 

The defendants excepted to the exclusion of defend- 
ants’ testimony of ignorance of the fact of the words “to 
the order of” being in the note, and to the instructions to 
the jury. Error was assigned accordingly. 


W. K. Moors, by brief, for plaintiffs in error, cited Story 
on Prom. Notes, §$120-125; Chit. on Bills, 226; 30 Ga., 
130; 24 Wend., 374; 19 John., 391. 


Jonunson & McCamy, for defendants, cited Code, §§1904, 
1909, 2785, 2852; 2 Par. on Con., 226, n. 5; 15 Pick., 239; 
20 Vermont, 219; 3 Ohio, 445; Story on Part., $142; 1 
Denio, 472; 8 Barn. & Cress., 427. 
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Bieck.ry, Justice. 


There can be no doubt that to tamper with a promissory 
note so far as to insert in it the words “or bearer,” is grossly 
improper. It verges on forgery. The introduction of such 
words is a material alteration, for they go to modify the 
manner of negotiating the instrament. Dudley L2., 243. 
Without them, or words of similar import, the instrument 
is negotiable by indorsement only ; with them, it is nego- 
tiably by bare delivery as well as by indorsement. It is 
said they were immaterial in the present case for the reason 
that the note was indorsed in blank before their insertion, 
and thereby the note had already become negotiable by de- 
livery, the effect of indorsement in blank being to render 
it payable to any bearer. But the payee did not indorse, 
and the person who did indorse, though a partner of the 
payee, did not indorse in the partnership name or in his 
own name, but in the name of the payee; and this he did 
without any authority further than the general implied au- 
thority of the partnership relation. The partnership had 
an established partnership name, which was quite different 
from the name of the individual partner to whom the note 
was payable. The agency of a partner to sign-for the part- 
nership is generally restricted to signing in the established 
partnership name, where the partnership has such a name. 
Let it be conceded that the note was partnership property, 
and that the partner who transferred it had a right to trans- 
fer it, we think that, without some special authority from 
the payee, he could not indorse it in the name of the latter, 
and put it afloat with all the incidents of negotiable paper 
transferred before due: and if he could not do this, the 
words “or bearer,” had they been genuine, would or might 
have varied the rights of the holder, and made these rights 
more cumprehensive ; and whatever would or might have 
had that effect cannot be treated as immaterial. There isa 
public policy to be subserved in guarding the purity and 
integrity of negotiable paper, and neither surreptitious in- 
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terpolations in the body of the instrument, nor the indorse- 
ment by one man with the name of another, ought to be 
countenanced as a strictly commercial transaction in a 
doubtful case. On the face of the note is nothing whatever 
to indicate the connection of any partnership with it ; and 
the operation of the indorsement in the name of the payee 
would be, prima facie, to render him, and him alone, lia- 
ble upon the contract of indorsement. All interest of the 
partnership in the transaction depends upon evidence ex- 
trinsic of the note and of the indorsement, and this being 
so, the words “or bearer” have a material bearing upon the 
measure of evidence requisite to make a case for recovery 
by the holder against even the makers. As the note was 
not in fact indorsed by the payee, it is easy to see that the 
holder would be better off with the words “or bearer” in 
the terms of the instrument than if they were not there, 
since the want of them would place upon him the burden 
of proving that the indorsement was made with the payee’s 
authority, the plea putting the genuineness of the indorse- 
ment in issue. In any and every view of the matter, the 
alteration was material. and the court erred in the instrue- 
tions given to the jury. 
Judgment reversed. 


Burr & Company vs. Toe Criry or ATLANTA. 


[ Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


. Merchants who ship bacon and corn from St. Louis to Atlanta, to an 
agent in Atlanta, who seils the goods so shipped by going about the 
city to engage it, and then delivering it from the cars or freight 
depot, and who has no store or warehouse, or other place of business 
in Atlanta, are, by their said agent, itinerant traders, and are liable 
to the city of Atlanta for taxes imposed upon that occupation or 
business 
All other points in respect to constitutional objections to the ordi- 
nance imposing the tax are covered by the case of Davis vs. The City 
of Macon, decided at this term. 
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Tax. Municipal corporations. Constitutional law. Be- 
fore Judge Hittyer. Fulton Superior Court. March 
Term, 1879. 


Burr & Co. sought to enjoin the City of Atlanta from 
collecting from them a tax as itinerant traders, under the 
following ordinance: ; 

**On each $100 00 of the amount of sales of goods, wares, merchan- 
dise, produce, shingles, lumber, and all other articles sold by itinerant 
traders, including those who ship their produce, goods, wares, etc., 
into the city and sell the same either from the cars or depots or go 
around the city and sell the same by sample, there shall be levied a tax 
of $1.50 (excepting those who raise their produce in the country adja- 
cent),” ete. 

Complainants alleged the following facts: They are 
provision dealers in St. Louis. About April 1, 1879, 
they sent one Sharp to Atlanta to sell to the merchants by 
the car-load corn and meat. He loeated at the Markham 
House, a public hotel. Coimplainants shipped car-loads of 
corn and meat to him, and he sold them from the cars to 
the merchants,—some of them came to the ears and bought 
withont solicitation; others he solicited at their places of 
business and elsewhere. He did not carry around any of 
the goods nor samples thereof. For two carloads he did 
not find a market, and stored them with resident merchants. 
One has teen sold, the other has been levied on under this 
tax fi. fa. They deny being itinerant traders, and claim 
that the ordinance is discriminating and unconstitutional. 

Defendant’s answer denied that Sharp made any sales at 
the Markham Honse, but alleged that he sold at the depot 
and on the streets to merchants and others; also that he 
sold in towns adjacent to At'anta, as well as in that city. 

The chancellor refused the injunction, and complainants 
excepted. 

There was some question as to the amount of sales, etc., 
but it is not material here. 


Mynarr & Howe tt, for plaintiffs in error. 
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W. T. Newman, for defendant. 


JACKSON, Justice 


The plaintiffs in error applied for an injunction to re- 
strain the City of Atlanta from collecting a tax imposed 
upon them as itinerant traders under the 12th section of 
the tax ordinance of the city for the year 1878, ending 
30th of June, 1879. The chancellor refused the injune- 
tion, and they excepted. 

The 31st section of the acts of ircorporation confers on 
the city the power to levy and collect such tax from itiner- 
ant traders who by themselves or others sell any goods, 
wares or merchandise in the city, as to them shall seem 
proper; and therefore there can be no doubt of the grant 
of power to levy the tax, if the complainants be itinerant 
traders, and be not protected by some other law. 

The facts make them, we think, itinerant traders in the 
city of Atlanta. They have no place of business here—no 
store or warehouse—but they ship corn and meat by the 
car-load to an agent here, who goes about the city and en- 
gages to deliver the meat and corn from the car or depot 
to buyers in the city. They would seem to be itinerant, 
whether we regard the principals, who are a firm in St. 
Louis, and journey a long way with their goods before it is 
sold, or the agent here who travels over the city to sell the 
goods to any who may buy. This case is clearly distin- 
guishable from Gould & Co. vs. City of Atlanta, 55 Ga., 
678. They, Gould & Co., were not itinerant traders in any 
sense of these words—whether restricted to peddlers or to 
traders who journey about to sell in a larger sense than our 
ordinary idea of a peddler. They rented a house in the 
city, and there they sold and delivered their goods. But 
the complainants in the present case have no place of busi- 
ness. Theiragent has none. The cars and the depot, open 
to all the public, is their place of deposit, and from this 
point their agent goes to and fro over the city, and sells to 
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whom he can. He is a man who goes about the city to 
trade, and does trade wherever he can make a bargain, and 
then delivers the quantity bought. In the large sense in 
which the word peddler is used in the opinion in the ease in 
the 55 Ga., 678, he peddles this corn and bacon over this 
city—and is a peddler. 

2. But it is said that because the ordinance excepts from 
the operation of this tax on itinerant traders those who raise 
their produce in the country adjacent, it conflicts with the 
uniformity and ad valorem ciause of the constitution of 
1877. The exceptien, we suppose, was intended to apply 
not to real itinerant traders, in the true sense of these words, 
but to farmers who brought in on wagons what they raised 
at home, and sold it out—who-e business was not that either 
of a peddler or itinerant trader in any sense, but who were 
farmers, and came to town occasionally to sell what they 
made at home. 

It seems to us that this exception merely separates more 
clearly from the class of itinerant traders peopie who never 
really belonged to that class, and is not repugnant to that 
clause of our constitution. Nor does it conflict with the 
rights of citizens of other states. 

Indeed, we see nothing in the exception, as it stands, to 
conflict with anybody’s right-. People who bring produce 
here from the country are not peddlers or itinerant traders, 
but farmers; and practically nobody will ever inquire 
whether the wagon came from DeKalb or from Greene, 
from Cobb county, Georgia, or from the state of Tennessee. 
Adjacent country are big words when used in an Atlanta 
ordinance. In the mind of our city fathers, the suburbs of 
Atlanta embrace many villages, and the country adjacent 
stretches indefinitely, and every farmer who wagons here 
what he makes at home from the soil need fear nothing 
from any discrimination against him in favor of those who 
live nearer to the city. 

The tax is on business—the business of an itinerant 
trader ; it embraces all such traders—whether by themselves 
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or agents trading—whether Georgians or Missourians—and 
the tax is uniform on all and exempts none. 

The case is covered by that of Davis vs. City of Macon, 
decided at this term—however, and argument about it is 
superfluous. 

Judgment affirmed. 


Tut Mayor anp ALDERMEN oF SAVANNAH Us. Brown. 


1. A municipal corporation may enter an appeal in forma pauperis 
through its chief executive officer. 

. The mayor of Savannah can only try and dismiss a policeman in 
his judicial capacity as mayor, and an appeal to the mayor and 
aldermen in council will lie from his decision. The charge of the 
court to the contrary was error. 


Appeal. Municipal corporations. Officers. City of 
Savannah. Before Judge Tompkins. Chatham Superior 
Court. October Term, 1878. 


To the report contained in the decision, it is only neces- 
sary to add the following: Brown was a policeman in Sa- 
vannah. He was arrested by order of the chief of police, 
who preferred charge: against him to the mayor. The lat- 
ter heard the case and dismissed Brown from the force. 
Brown sought to appeal to the mayor and aldermen in 
‘council. The mayor refused to recognize his right to ap- 
peal. Brown then sued for his wages. 

The law in regard to the power of the mayor will appear 
from the Code of Geurgia, §$4858, 4880, and the following 
citations from the briefs of counsel (City Code, pp. 369- 
374): 

Ordinance 1860—City Code, 369 (2): 

‘*That from and after the aforesaid first of February next, the po- 
lice force shall consist of fifty-six privates, who shall be appointed by 


the mayor, subject to the approval of the council, for the term of three 
years from the date of their appointment, unless removed therefrom 
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for inefficiency or improper conduct, and whose pay shall be $900.00 per 
annum,” 


Ordinance 1860—City Code, 371 (13): 


“‘The equipment, disposition and control and arrangement of the 
police force shall be entrusted to the chief of police, subject to the 
mayor, and to such rules, regulations and ordinances as may, from 
time to time, be made by the mayor and aldermen of the city.” 

Same ordinance, p. 374 (23): 

** If any member of the police force shall receive a bribe for l:ber- 
ating any person duly arrested for violation of the city ordinances, 
or the laws of the state, or if he shall be guilty of violent, injurious 
or improper conduct whilst on duty, to any person, or if he shall in any 
manner misbehave in or neglect his duties, the offender, if a private, 
may be fined or dismissed, or both, at the discretion’ of the mayor or 
acting mayor, and his bond may also be put in suit. cuse of an 
officer, a report required to be made to council). And if any police- 
man shall, without satisfactory cause, abandon his station. or leave his 
division before the appointed hour, or if he shall neglect to inform 
against any person who may, within his knowlege, violate any of the 
ordinances of the city, he may, upon conviction, be fined in a sum not 
exceeding ten dollars, or be suspended or dismissed, at the discretion 
of the mayor or acting mayor.” 

Ordinance 1860—City Code, 374 (24) : 

‘*The mayor, as the head of the police department, shall have and 
exercise a general superintendence over the members of the police 
force, and may at any time appoint the mode and places in which the 
policemen shall be stationed, by written orders,” etc. 


W. D. Haxoen, for plaintiffs in error. 
Rorcs E. Lester, for defendant. 


Warner, Chief Justice. 


Brown, the plaintiff, sued ‘he defendants in a justice cout 
for his wages as a policeman, and an appeal was taken there- 
from to the superior court. On the trial of the case in 
the latter court, the jury, under the charge of the 
court, found a verdict in favor of the plaintiff. A motion 
was made for a new trial on the grounds therein stated, 
which was overruled, and the defendants excepted. 

1. The plaintiff also filed a bill of exceptions pendente lite 
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to the decision of the court in refusing to dismiss the ap- 
peal upon his motion on the ground that the defendants, as a 
municipal corporation, could not enter an appeal by filing a 
pauper affidavit sworn to by its mayor. The mayor was the 
executive officer of the corporation, and as such, it was com- 
petent for him to make and file the pauper affidavit in its 
behalf for the purpose of obtaining the appeal, and there 
was no error in the refusal of che court to dismiss it. 

2. The court charged the jury, amongst other things, “that 
the mayor of the city of Savannah could dismiss a_police- 
man from the force only when he, the mayor, was sitting as 
the presiding officer of the police court. That if he had 
tried Brown as such presiding officer, he had the power to 
dismiss him; but if he had tried him in his capacity as 
mayor only, his action was void and Brown never had been 
legally dismissed. That even if he had discharged him 
while in the capacity of presiding officer of the police court, 
the jury could inquire into the cause of discharge, and if 
they found it insufficient, could give the plaintiff his wages. 
That they had heard the evidence, and must determine in 
what capacity the mayor was acting when he discharged 
plaintiff.” 

This charge of the court was error, in view of the evi- 
dence in the record and the law applicable thereto. The 
mayor had no jurisdiction, under the law and ordinances of 
the city, to hear and determine the question of the discharge 
of the plaintiff as a policeman only in his judicial capacity 
as mayor (no matter in what capacity he may have consid- 
ered himself to have been acting), and the court should have 
so instructed the jury, and not have left it to the jury to 
decide in what capacity the mayor was acting when he dis- 
charged the plaintiff as a policeman. There is no doubt 
that. the mayor of the city of Savannah, in his judicial 
capacity as such mayor, under the law and ordinances of the 
city, did have the power and authority to dismiss the plain- 
tiff as a policeman, and there is just as little doubt that the 
plaintiff had the legal right to have appealed from the de- 
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cision of the mayor to the mayor and aldermen of the city 
in council assembled, which appeal, as appears from the 
evidence in the record, was refused by the mayor on the 
ground that no appeal lay from his decision. The plain 
remedy for the plaintiff was then to have applied for a 
mandamus, or certiorari, to correct that error of the mayor, 
and to have enforced his legal rights in the premises, but 
failing to have done so, the question arises whether the 
plaintiff is not now concluded by that judgment of the 
mayor dismissing him as policeman from recovering any 
wages assuch subsequent to his discharge. This view of 
the question was excluded by the charge of the court, and 
a new trial must be awarded. 
Let the judgment of the court below be reversed. 


Bates & Company vs. Forsyrn, administrator. 


Where the answer of the garnishee denied indebtedness to the defend 
ant, and was traversed by an allegation of indebtedness in the sum 
of $500.00, and the traverse was amended setting out astate of facts 
whereby other indebtedness was substantially shown, though on a 
complicated state of facts, and the amendment was demurred to, 
and the whole traverse was stricken, and judgment rendered for 
the garnishee: 

Heid, that the court erred. 


Garnishment. Practice in the Superior Court. Before 
Judge Unperwoop. Floyd Superior Court. March Term, 
1879. 


The case below grew out of a garnishment in Floyd su- 
perior court. Ina suit pending in said court in favor of 
Bates & Co. vs. John Harkins, the plaintiffs, on June 23, 
1875, sued out a garnishment, which was served on D. R. 
Mitchell, on June 28,1875. Mitchell, at the next term, filed 
an answer denying any indebtedness to Harkins. This an- 
swer the plaintiffs traversed, alleging that the garnishee 
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owed defendant $500.00, and subsequently amended their 
traverse by alleging as follows: That Mitchell is indebted 
to Harkins on the following account, besides others, to-wit : 
On April 1, 1871, the said Mitchell being the owner of 
certain fi. fas. from Gordon superior court on which was 
due and collectable about the sum of $225.00, and being at 
the same time indebted to the firm of Colclough, Harkins 
& Glover, of Rome, Ga., something more than the said 
sum, did, on that day, in part payment of the said indebted- 
ness, make the following assignment of said fi. fas.: 

‘IT do hereby transfer to Colclough, Harkins & Glover all my right, 
title and interest iu the above fi. fas., without any liability on my part 
whatever, they paying and settling all fees and costs due on said fi. fas, 

April 1, 1871. D. R. Mircne...” 

At that time the said fi. fas. were in the hands of Warren 
Akin as attorney for said Mitchell, for collection; it 
was represented to said transferees by Mitchell that there 
was in the hands of the sheriff of Gordon county a fund 
out of which said ji. fas., being among the oldest, would be 
paid at least the amount of his indebtedness to said firm. 
And the plaintiffs show that the said Akin, as attorney as 
aforesaid, did about that time receive on said fi. fas. their 
share of said fund, to-wit: $219.00, besides costs; but that 
the said Akin when called upon by the transferees for said 
fund, less his fee for collecting the same, refused to pay over 
any part of said fund, claiming that the said Mitchell was due 
him more than the amount thereof for professional services 
in other cases, and appropriating the same to such fees. 
The said transferees then came back upon said Mitchell for 
said amount, when he directed them to bring suit against 
Akin for said fund, denying his indebtedness to Akin for 
other fees, and the right of Akin to retain or appropriate 
said fund. 

In pursuance of this direction of Mitchell, the transferees 
did bring suit in Bartow superior court against Akin for 
said fund, and upon the trial thereof the right of said Akin 
to retain it was sustained, and the transferees were cast in 
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the cost, to-wit: $13.00, besides their attorney’s fees in the 
matter, to-wit; $25.00. Wherefore a right of action ac- 
crued to said transferees on the day of said assignment, 
to-wit, the Ist day of April, 1871, to have and recover of 
said Mitchell the said sum of $219.00, collected by his said 
attorney, less $20.00 fee of said attorney for collecting 
the same; and on the day of the termination of said suit 
against the said Akin, to-wit, January 1, 1875, to recover of 
Mitchell the said costs and attorney’s fees, to-wit, $38.00. 
Which said claims and demands of Colclough, Harkins & 
Glover against said Mitchell were, on the dissolution of 
said firm, assigned to, and became the property of, the said 
John Harkins. Wherefore they pray judgment, ete. 

By a further amendment plaintiffs alleged that the cause 
of action in favor of said firm against said Mitchell accrned 
at the termination of the suit brought against said Akin, 
instead of the date of the assignment of the fi. fus. And 
further, that if the cause of action accrued prior to said 
date, then the conduct of Mitchell amounted to a fraud by 
which the firm were prevented from bringing suit against 
him until the termination of said suit against Akin. And 
the plaintiffs further say that the claim against Mitchell 
became the property of Harkins by assignment long before 
the service of the summons of garnishment upon Mitchell. 

Mitchell having died, his administrator, Forsyth, was 
made a party. 

On demurrer, the court struck the traverse and ordered 
the garnishee to be discharged. Plaintiffs excep*ed. 


Wricur & Fratuerston, for plaintiffs in error. 
Forsyra & Hosxrnson; D. 8. Printup, for defendant. 


Jackson, Justice. 


We are all of opinion that the court erred in striking the 
entire traverse of the plaintiffs. It appears to have been 
two-fold in its specifications denying the truth of the gar- 
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nishee’s answer. First, it alleged indebtedness of garnishee 
to defendant to the amount of five hundred dollars. Upon 
this allegation it is clear that the plaintiff had the right to 
go to the jury and prove this indebtedness, if he could. 
Second!y, it was alleged in amendments to the traverse that 
Harkins, the defendant, had a claim on Mitchell arising out 
of a transfer which Mitchell made of certain fi. fas. from 
Gordon superior court in the hands of Warren Akin for 
collection—Mitchell representing that there was a fund in 
the hands of the sheriff to pay the 7. fas. This transfer 
was made without recourse on Mitchell to Colclough, Har- 
kins & Glover, who, under instructions from Mitchell, sued 
Akin, who had collected and appropriated the money for 
fees due him from Mitchell, and they failed to recover. 
Before service of garnishment on Mitchell and on the dis- 
solution of that tirm they assigned their claim on Mitchell 
to Harkins. And it is this claim which makes the second 
traverse of indebtedness. On demurrer, the superior court 
held that this claim is not assignable and that it is barred 
by the statute of limitations. 

My brethren think that the court erred in so holding, on 
the grofind that Mitchell having instructed Colclough, Har- 
kins & Glover to sue Akin, is estopped to set up the statute 
of limitations though the transfer of the executions and 
the representations of Mitchell were made in April, 1871, 
and the garnishment served in June, 1875, and that the 
real claim was assignable, being a chose in action arising 
ex contractu. They hold that Akin paid a debt which 
Mitchell owed him out’ of this fund which was due on the 
ji. fas. he transferred, and that Mitchell thus received 
through Akin, Colelough, Harkins & Glover’s money, and 
an action for money had and received lies for it, and was 
assigned legally, so far as the traverse sets it out; and that 
thus Mitchell owes Harkins the money. 

wl rather agree with the court below myself. I think 
that no action at all could be brought on the transfer, be- 
cause its express terms are “ without any liability whatever” 
16 
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‘on the part of Mitchell; and that the only right of action 


which could arise must spring from the false representations 
of Mitchell in respect to the money which was in the 
sheriff’s hands to pay the fi. fas.—that is, an action of de- 
ceit, which being a tort is not assignable, the assignability 
of choses in action being confined to such as arise out of 
contract. Code, §§2958, 2244. 

Moreover, it appears to me that the right of action ac- 
crued when the party discovered the fraud and deceit, and 
when that time was is nowhere.alleged. 1 am not prepared 
to say, therefore, that, taking the case made by the pleader 
most strongly against him, the plaintiffs are not barred. 

Besides, we all think, I believe, that such an assignment 
ought to be in writing. It is not alleged that it is assigned 
in writing ; but as there was no special demurrer, on a gen- 
eral demurrer the traverse on this ground perhaps ought 
not to have been dismissed. 

Of course this ruling will send the whole traverse to the 
jury, and the case must be passed upon by them on its 
merits. When the whole of the facts are brought out, 
clearer light may shine upon the case, and the court below 
and this court see the law of it more satisfactorily on the 
real point, the amended traverse; which was, we learn out- 
side of the record, the point really ruled below on the 
demurrer. 

Judgment reversed. 


Lowrys vs. CaNDLER, executor. 


An agent not a party to a suit is a competent witness to show his 
agency, not disc’osed at the time of the transaction in controversy, 
although his principal may be dead, and although the effect of 
establishing the agency may be to make the estate liable instead of 
the agent individually. 


Witness. Evidence. Principalandagent. Before Judge 
Hittyer. Fulton Superior Court. September Term, 1873. 
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Reported in the decision. 
E. N. Broytes; B. F. Ansorr, for plaintiff in error. 


Canpter & Tuomson, for defendant. 


Warner, Chief Justice. 


The plaintiffs brought their action against the defendant 
to recover damages in consequence: of the alleged sale by 
the defendant to them of a ‘bond purporting to be a bond 
of the state of Georgia for $1,000.00, representing the 
same to be a good, true and valid bond of said state, whereas 
said bond was a bad, spurious bond, and of no value what- 
ever. On the trial of the case the jury found a verdict for 
the defendant. A motion was made for a new trial on the 
grounds therein stated, which was overruled, and the plain- 
tiffs excepted. 

It appears from the evidence in the record, that the bond 
was sold and delivered to the plaintiffs by one McCaslin 
as his own property so far as was known or disclosed at the 
time of the sale thereof, and that the money, $350.00, was 
paid to him by the plaintiffs therefor, and that sometime 
after the sale one of the plaintiffs went to McCaslin and 
said to him, “he would have to come back on him for that 
bond, that he had failed to sell it and that it was an illegal 
bond.” The plaintiffs then proposed to prove by McCaslin 
“that I sold for T. W. J. Hill what purported to bea 
bond of the state of Georgia. Hill came to my store and 
told me that he had a state of Georgia gold bond and de- 
sired me to take the bond to W. M. and R. J. Lowry, and see 
what they would give for it, and for me to let him know what 
they would give for the bond, and not to tell them whose it 
was. I reported back to Hill and he told me to take the bond 
over to the Lowrys again and sell it to them, which I did, 
receiving for the bond $850.00 in currency, which amount 
I handed to said Hill at this time. Hill said nothing more 
to me respecting said bond. I gave the money to T. W. 
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J. Hill.” This evidence was ruled out by the court on the 
ground that Hill was dead, and that is the main ground of 
error insisted on here. 

The question presented in the record in this case is one 
which has never been decided by this court under the evi- 
dence act of 1866. Code, §3854. The precise question is, 
whether an agent having a mere naked authority to sell, is 
a competent witness to prove hia agency after the death of 
his principal, when he failed to disclose his agency at the 
time of the sale? If an agent fails to disclose his principal, 
yet, when discovered, the person dealing with the agent 
may go directly upon the principal under the contract, as 
the plaintiffs have done in this case. Code, §2197. The 
agent is a competent witness either for or against his prin- 
cipal, his interest goes to his credit. Code, §2206. Thus 
stood the law at the time of the passage of the act of 1866. 
McCaslin, the agent, is not one of the original parties to 
the contract or cause of action in issue or on trial, he is not 
the other party to the contract or cause of action in issue 
or on trial, as contemplated by the statute; the plaintiffs are 
the other parties to the contract or cause of action in issue 
or on trial who are not admitted to testify in their own 
favor—Hill, the other party, being dead. But it is said that 
inasmuch as McCaslin, the agent, did not disclose his agency 
at the time he sold the bond to the plaintiffs, that the effect 
of his testimony will be to discharge himself from liability 
and cast the same onthe estate of Hill, the dead man. The 
reply is, that the same result would have obtained under 
the law as it existed at the time of the passage of the act 
of 1866. The estate of the deceased testator is in no worse 
condition now by allowing the agent to prove his own 
agency than it would have been under the law as it existed 
prior to the act of 1866. Before the passage of that act 
the deceased testator could not, if living, have been a wit- 
ness in his own favor, although the agent was a competent 
witness to prove his own agency as against him. The well 
settled rule of law which makes an agent a competent wit- 
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ness either for or against his principal, originated in the 
neceasity of the case, and it is not repealed or abrogated 
by the death of the principal so as to render the agent an 
incompetent witness to prove his agency. The result there- 
fore is that McCaslin was a competent witness to prove his 
own agency in the sale of the bond tothe plaintiffs, as well 
as the acts done by him within the scope of his authority 
as such agent in connection therewith. The credibility of 
his evidence will be a question for the consideration of the 
jury. 
Let the judgment of the court below be reversed. 


Jackson, Justice, concurred on the ground that McCaslin 
was the agent of the dead party, and by allowing him to 
testify both parties to the contract would be heard. Had 
he been the agent of the Lowrys, the living parties, he 
would have held the witness incompetent. 


Hawks vs. Hawks, executrix. 


The act of 1874 making the specific exemption of the Code liable 
for purchase money does not affect exemption which had been set 
apart before the act was passed. The facts of the present case en- 
title the family of the debtor to protection against the judgment for 
purchase money of the land in question, 


Homestead. Before Judge Porrte. Oglethorpe Supe- 
rior Court. October Term, 1878. 


In 1866, Warren and Thomas D. Hawks as administrators 
of Henry Hawks, Sr., sold 1000 acres of land to Henry 
Hawks, Jr. and James M. Smith, made them a deed and 
took their joint note and mortgage on the land. In 1867 
Smith and said Ilenry, Jr., divided the land, Smith taking 
400 acres, for which he paid, and Henry, Jr., 600. The latter 
then sold 2944 acres of the 600 to George F. Hawks and 
made him a deed. The administrators gave up the mort- 
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gage aforesaid, and said George F.and Henry, Jr., executed 
to them a joint note for the 600 acres and a joint mortgage 
thereon. The consideration to said George F. for his under- 
taking in the last-named note was the deed from Henry, Jr. 
for the 2944acres. Said George F. had 2073 other acres of 
land he had bought from Henry, Sr. in 1855, and paid for, 
and May 22, 1869, he had a homestead set apart under the 
constitution of 1868, containing 418 acres, which was com- 
posed of the 2944 acres and part of the 2074 acres aforesaid. 
The mortgage of George F. and Henry, Jr. to the admin- 
istrators was foreclosed and levied on the 600 acres. 
George F. filed a claim, as head of a family, alleging that 
2944 acres of it were not subject, because included in said 
homestead of 418 acres. This court held in 46 Ga., that the 
2944 acres were subject, and after the case came back, the 
whole 418 acres were sold by the sheriff May 6, 1873, and 
bonght by Warren Hawks, who resold to George F. for 
$1,500, taking note and giving bond for titles. This note 
was sued to judgment and levied on 380 acres of land, 
which was the 418, less a small part which Warren had sold 
and conveyed to one Farmer with the consent of George F. 
George F. then filed his claim, as head of a family, to 60 
acres as the homestead allowed him by the Code, and the 
land was sold in October, 1877, subject to this claim. 
Before the sheriffs cale in May, 1873, to Warren Hawks, 
to-wit, Apri] 28, 1873, said George F. filed his application 
with the ordinary in due form for the said homestead of 60 
acres. Warren filed a caveat thereto May 3, 1873, and the 
application and caveat were pending at the time of the sale 
on the tth, as Warren well knew. The suryeyor returned 
the plat May 10, 1873, and it was duly allowed and re- 
corded. 

The jury found the land subject. The claimant moved 
for a new trial upon the ground, among others, that the 
court erred in charging the jury as follows: 

“Tf you believe that the judgment and execution are 
founded on a debt for the purchase money of the land 
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levied on and claimed as a homestead in this case, and that 
the purchase money is unpaid, then I charge you that the 
clainiant is not entitled to the homestead set apart in April, 
1873, until the purchase money is paid.” 

The motion was overruled, and claimant excepted. 


Samues. Lumpekwy, for plaintiff in error. 
Pore Barrow, for defendant. 


BuiEck ey, Justice. 


There are so many Hawks in the facts of this case, that 
the air is a little darkened. Only two of them need fix our 
attention: these are George F. and Warren. George F. 
had title to certain land, and procured 418 acres of it to be 
set apart to him as a homestead under the constitution of 
1868. Because it was under mortgage for purchase money 
or for the removal of incumbrances, he could not hold it 
all in that way; so, in 1873, he filed his application in due 
form for the small homestead allowed by section 2040 of 
the Code, claiming 60 acres of the 418 acres. The applica- 
tion was caveated by Warren, and while the caveat was 
pending, the mortgage 7. fa. brought the whole 418 acres 
to sale, and Warren became the purchaser. Shortly there- 
after, and in the month of May, 1873, the litigation on the 
pending application for the 60 acre homestead came to an 
end, the application being allowed, and the proceedings 
going to record. Warren sold out his whole purchase, in- 
cluding, of course, such interest as he acquired in the 60 
acre homestead, to George F., giving the latter a bond for 
title and taking his note for the agreed purchase money. 
Judgment was obtained upon this note, and levied upon the 
tract of 418 acres, less a small parcel which had been disposed 
of satisfactorily to both parties. As the levy covered the 60 
acre homestead, Thomas F. interposed his claim to that, 
setting up title to it by virtue of its having been set apart in 
the manner above stated. In 1877 the land levied upon 
was all sold subject to the claim; and the question now is, 
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whether the 60 acre homestead was subject to be sold under 
this levy or not. 

It is said that the mortgage sale was for purchase money, 
and therefure the title passed by that sale to Warren 
Hawks, notwithstanding he bought with notice of the pend- 
ing application for the small homestead. But the pro- 
visions of section 2040 of the Code were in force at the 
time of that sale, unmodified by thesubsequent act of 1874, 
and until the latter act, there was, after the adoption of the 
Code of 1863, no distinction between debts for purchase 
money and any other debts, in reference tothe smal]! home- 
stead. 41 Ga., 180; 57 Ga., 181. Certainly the act of 
1874 could not aid a sale that was made before the act was 
passed ; and, moreover, we think the act did not in any 
way affect exemptions which were set apart previously to 
its passage. Code, §§2047, 2048; 60 Ga., 173. By his 
purchase at the mortgage sale, Warren Hawks acquired no 
title to the 60 acre homestead which could prevail against 
the homestead proceeding then pending, for the reason 
that he purchased with notice that the application was pend- 
ing. 40 Ga., 293; 44 Ga., 603. Not only did he have 
notice of it, but he was a party to it, having himself filed a 
caveat. The date being within the interval between the 
adoption of the Code of 1863 and the passage of the act of 
1874, the mortgage, though for purchase money, could not 
sell the small homestead. As it could sell the large one, 
the debtor had a right to abandon that and take the small 
one. 50 Ga., 216, 584. And this was the course he 
pursued. The only very awkward fact in the whole ease is 
that he now stands on the homestead right after having 
purchased from Warren Hawks without any express excep- 
tion of the homestead from the terms of the purchase, the 
bond for titles which he took from Warren embracing the 
whole 418 acres comprehended in the first and larger home- 
stead—the one which was abandoned. Holding Warren’s 
bond to make title to the whole, and the debt created for pur- 
chase money when the bond was given being unpaid, he sets 
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up, in resistance of the collection of that debt, the small 
homestead as set apart under the proceedings which were 
pending when Warren bought at the mortgage sale. There 
is no doubt that if the adverse title which he now asserts 
was other than a homestead or trust title, it would not 
prevail; but in standing upon the homestead right in the 
present claim, he represents his family, not himself, and the 
case is therefore to be looked at as if the family were the 
party on the record instead of him. What he may have 
done to estop himself personally after their rights became 
vested, cannot be used to bar them. We think the facts of 
the case protect them, and that the court erred in charging 
the jury, and in not granting a new trial. 
Judgment reversed. 


Bracken & Extswortu vs. Ditton & Sons. 


1. Before the books of a merchant or other tradesman can be used to 
prove an account, it must appear that he has no higher evidence of 
its truth, and therefore that he had no clerk who sold the goods, or 
that the clerk, if he had one, is dead, beyond the jurisdiction, or 
otherwise inaccessible. If he had no clerk who sold the goods, or 
the clerk is inaccessible, then before he can introduce his books the 
book-keeper, if accessible, must be produced to prove that it is the 
book of original entries; if he had none, or he is inaccessible, then 
he may prove that it is the book of original entries himself. Books 
are secondary evidence, and only admissible ex necessitate ret. 

. The books will not establish considerable items for cash, nor ac- 
counts of third persons transferred to defendants; nor are they ad- 
missible at all to show the authority to make such transfer. They 
may be admitted to show that a transfer was made pursuant to 
previous authority. 

3. In a suit against a firm, in order to bind an incoming partner with 
the debts and liabilities of a private person or former firm, to which 
the defendants succeeded in the same business, plaintiffs must show 
some agreement on the part of the incoming partner, upon sufticient 
consideration, to assume such liabilities and pay such debts, before 
he can be bound, through the new firm, to pay the old indebtedness. 
Ought the agreement to be in writing as a promise to pay the debt 
of a third person, guere ? 
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. Where the transfer is made by authority of the old debtor, it must 
clearly appear that knowledge thereof was brougbt home to the in- 
coming partner, and that he acquiesced in it, before he can be 
bound thereby. 

Over-payments may be recovered in a suit on an account, but be- 
fore such recovery can be had, the over-payments must be specified 
and pleaded as a set-off, and with like particularity. 

. The court is always at liberty to open the case for new evidence 
before argument is closed ; and unless abused, the discretion exercised 
will not be interfered with. 


Evidence. Partnership. Contracts. Set-off. Practice 
in the Superior Court. Before Judge Mersuon. Glynn 
Superior Court. May Term, 1879. 


The following, taken in connection with the opinion, 
sufficiently reports this case : 

Dillon & Sons, who were merchants, brought complaint 
on an open account against Bracken & Ellsworth, partners 
in asaw mill. The account embraced a variety of items; 
among others payments of drafts and accounts, and for 
cash, and also the following: 

‘Sept. *, 1871 Amt. P. J. Bracken account transferred... $1,371.81. 


‘© Bracken & Haslam, do coe . 283.84, 
= «  P. J. Bracken, do . eae” 


Defendants pleaded the general issue, and also that they 
had made various payments to plaintiffs, which were not 
specifically described because they were made by drafts not 
now in the possession or control of the defendants; but 
they alleged that in all plaintiffs were over-paid, and they 
prayed judgment for whatever such excess might be. 

On the trial, one of plaintiffs swore that the transfer of 
accounts stated above was authorized by Bracken, and 
known and assented to by Ellsworth. They swore to the 
contrary. Dillon, the senior partner of plaintiffs’ firm, was 
the principal witness in their behalf. Among other things, 
he stated that plaintiffs had had two clerks, one of whom 
he had heard was dead, and the other was in Wayne county ; 
also that they had two book-keepers in addition to plaintiffs 
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themselves. One of these was shown to be dead; the other 
was a witness in the case. It also appeared that Bracken & 
Ellsworth succeeded P. J. Bracken in business, who had 
succeeded Bracken & Haslam. 

The jury found for plaintiffs $877.22 with interest. De- 
fendants moved for a new trial on the following, among 
other grounds: 

1. Because the court erred in admitting in evidence, over 
the objections of defendants’ counsel, the books of the 
plaintiffs to prove the account, when the evidence showed 
that they were not the books of original entries, and that 
he had twoclerks at the time said account was made, neither - 
of whom was shown to be dead, beyond the jurisdiction of 
the court or otherwise inaccessible to the diligence of the 
plaintiffs. [The evidence showed that the clerks entered 
their sales in blotters at the time of making them; these 
blotters were then handed to the book-keeper, and from 
them he made up the books.} 

2. Because the court erred in charging the jury as fol- 
lows: “ It isa suit upon an open account brought by Dillon & 
Sons against Bracken & Ellsworth, and in order to prove the 
account sued upon, the plaintiffs have introduced their books 
as proof. As proof they are legally to be admitted. The 
books that have been admitted in this case are introduced 
as books of original entries under thelaw. In the absence 
of better proof, they are to be considered by you. As to 
whether they are the books of original entries or not you 
have nothing to do with that question. That is a question 
for the court, and the court has decided they are. If they 
are not, it is the court’s error and you are not responsible 
for it.” 

3. Because, after charging the following request, to wit: 
“Should you find from the plaintiffs’ account that debts of 
third persons, to-wit: P. J. Bracken, Bracken & Ilaslam, 
and others, have been charged to the defendants by the 
plaintiffs, then before they could be made liable to pay 
said accounts or debts it must appear that the defendants 
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undertook and promised, in writing, to pay said accounts, 
for if not in writing they must have promised to pay said 
accounts] upon some valuable consideration flowing from 
the plaintiffs to Bracken & Ellsworth, the defendants in this 
ease,” the court added the following qualification: “In 
connection with the sixth request to charge by the defend- 
ants’ counsel, which | gave a moment ago, I charge this 
further—that if you find from the evidence in this case 
that Bracken & Ellsworth became the successors of P. J. 
Bracken in a subsisting business, and as a consequence of 
that change that Dillon & Sons, with whom they were 
dealing, were authorized to transfer the account of P. J. 
Bracken to the account of the successors, Bracken & Ells- 
worth, that the presumption would be that it was fora 
valuable consideration.” (The words in brackets appear in 
the bill of exceptions, bat not in the motion as set out in 
the record.) 

4. Because the court erred in charging the jury the 
following request of plaintiffs’ counsel: “Counsel request 
the court to charge the jury that the plea of set-off 
by the defendants cannot be considered by them, for the 
reason that the same is so loosely drawn that no recovery 
ean be had thereon—$3465 of the Code: ‘Every plea of 
set-off must set ont the demand as plainly as if sued on.’ ”’ 

5. Because the court erred in charging the jury as re- 
quested by plaintiffs’ counsel as follows: ‘“ That where a 
new partner comes into a business, and said business con- 
tinues, and is conducted without change as to the character 
of the business, and a balance was due by the old firm, it is 
competent for the new firm to assume the balance of in- 
debtedness of the old firm, and such assumption, and the 
indebtedness of the old firm may be proved by testimony, 
and in some cases may even be implied from the transac- 
tion. If the evidence in this case discloses that Bracken & 
Haslam conducted a steam saw mill business on the Macon 
& Brunswick railroad; that P. J. Bracken continued the 
same business; that Bracken & Ellsworth became the suc- 
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cessors to the same business; that all these parties had deal- 
ings with Dillon & Sons; that Bracken & Ellsworth assumed 
sums due Dillon & Sons by Bracken & Haslam and P. J. 
Bracken, and authorized the transfer of said amounts to the 
account of Dillon & Sons against Bracken & Ellsworth, 
they are bound by it. As to such sums as Dillon & Sons 
are entitled to recover, you may look to all the cireum- 
stances surrounding the transaction for the purpose of de- 
termining the matter of said alleged transfer.” 

6. Because the court erred in the following practice: 
After counsel in said cause upon both sides had annéunced 
closed, the defendants introducing no testimony, C. Symmes, 
Esq., leading counsel for defendants, opened the argument, 
and during its progress insisted that the court should charge 
the jury that certain payments of money in the account by 
drafts and notes could not be proven by paro) or the books, 
that the drafts and notes were themselves the highest evi- 
dence ; upon which counsel for plaintiffs stated to the court 
that secondary evidence had been admitted (without objec- 
tion) of the payment of these items; that the drafts and 
notes were in the court-honse, and would have been intro- 
duced by counsel for plaintiffs if such objection had been 
made. Counsel for defendants insisted that they had made 
such objection; wherenpon, under the misunderstanding 
aforesaid, counsel for plaintiffs moved to re-open the cause 
for the purpose of introducing said drafts and notes as evi- 
dence, which motion the court sustained, upon the ground 
that the justice of the cause required it. 

The motion was overruled, and defendants excepted. 


S. W. Hiren; Symmes & Arxinson; Ira E. Surrn, for 
plaintiffs in error. 


GoopyEAR & Harris, for defendants. 
Jackson, Justice. 


This suit was brought on an open account by the plain- 
tiffs against the defendants as partners. These partners were 
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successors to Bracken, one of those now sued, and Bracken 
was successor to Bracken & Haslam. On the account sued 
on were items transferred from Bracken’s account when 
alone and from Bracken & Haslam’s account. Under the 
rulings and charge of the court, the jury found some eight 
or nine hundred dollars with interest for several years 
against the defendants, Bracken & Ellsworth, successors as 
aforesaid, and they moved for a new trial, which the court 
refused, and this refusal,on many grounds taken in the mo- 
tion, is the error assigned. 

1. Iteis claimed that the books were improperly admitted 
on behalf of the plaintiffs to prove anything at all. There 
were two clerks, alive and not inaccessible so far as was 
shown in the proof, who were the salesmen of the goods 
soldand delivered. Besides, there appears to have been two 
book-keepers, one of whom was dead, but the other accessi- 
ble, being the son of the plaintiff who was sworn in the 
case. The question is whether these books of goods so sold, 
and the books so kept, were admissible in evidence, even to 
prove the account for the groceries and provisions sold by 
the plaintiffs in the line of their ordinary business. 

Our law on this subject is plainly and fully presented in 
the Code—section 3777—and is as follows: 


** The books of account of any merchant, shop-keeper, physician, 
blacksmith, or other person doing a regular business and keeping 
daily entries thereof, may be admitted in evidence as proof of such 
accounts, upon the following conditions: 

**1, That he kept no clerk, or else the clerk is dead, or otherwise 
inaccessible. 

**2. Upon proof (the party’s oath being sufficient) that the book ten- 
dered is his book of original entries. 

‘**3. Upon proof (by his customers) that he usually kept correct 
books. 

‘4. Upon inspection by the court to see if the books are free from 
any suspicion of fraud.” 


This codification of the Georgia law upon this subject 
embodies the substance of the adjudications of this court 
from 1st Kelly to this day. 1 Kelly, 233; 5 Ga., 239; 8 
Ib., 74; 13 Jb., 496, 508; 17 Zb., 65; 18 Zb., 318, 457, 
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698 ; 20 Jb., 365; 21 Zb., 384; 23 Zb., 582; 24 Jb., 17; 
27 Ib., 366; 28 7b., 272; 30 Zb., 121, 904; 31 7d., 346; 
51 J., 121, 57, 145; 61 Zb., 30. 

Nor does our law differ much—not at all except in some 
details—from the laws of the other states, and, indeed, of 
most of the civilized world, including the mother country. 
See 2 Phillips on Ev., note 491, p. 682 e¢ seg., and 
eases there cited, where the whole subject is discussed, and 
very similar conclusions to those summarized in our Code 
are reached. 

From this summary, which is our law by our own stat- 
ute embodied in our Code, whether supported or not by 
other authority (though it is so supported), it would seem 
clear that the evidence of books is secondary, and intro- 
duced only when no other evidence can be got—ew necessi- 
tate rev. 

Therefore, if the sale-clerks of the party who offers the 
books be alive and accessible, he cannot prove even an 
ordinary account by the books; because he has better evi- 
dence in the clerks who sold and delivered the goods. 
Moreover, if he had a book-keeper accessible, that book- 
keeper, not himself, must prove that the books are the 
books of original entry ; because that book-keeper is a clerk, 
and his absence must be accounted for, his evidence being 
the test of the entries which he, the clerk or book-keeper, 
made. 

From an examination of the evidence in the record, it 
appears that the clerks who sold the goods were both alive 
and not inaccessible—at least there was no proof of death 
or of their being beyond seas—or otherwise out of reach 
of process of the court. There appearalso to have been 
two book-keepers, one was proven to be dead, but the other 
was not accounted for, yet the party was permitted to prove 
the books to be those of original entries, contrary to the 
ruling in 13 Ga., 5C8, and when he himself appears not to 
have made a single entry therein. The evidence of the two 
salesmen was the best, 18 Ga., 693} 20 Ga., 365, and in 
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their absence, to admit the books, all the book-keepers who 
made the entries should have been sworn or accounted for, 
before the party himself could be sworn to the books—so 
as to admit them. Moreover, there appears to have been 
admitted in evidence, as well as we can ascertain from a 
confused record, not only the journal, but the ledger, 
The latter should not have been admitted, at any rate only 
to show a regular system of book-keeping, but in no event 
to prove the account or any part of it. To prove that, the 
book of original entries, the entries made, as a practice, 
daily, are alone proof or evidence. Mere temporary mem- 
orandum books, used by the salesmen, and transferred 
nightly from pencil entries of theirs to the permanent ink 
book of the daily sales are not the books of original entries, 
so as to exclude such permanent book ; but the latter is the 
book contemplated by the statute. 

2. But most assuredly these books were not proof of the 
legality of the transfer of the individual accounts of Bracken 
to the account of Bracken & Ellsworth. 

The charge of the court seems so to regard them, and the 
judge nowhere called the attention of the jury to those 
items as not included in the proof which the books were 
competent to make, if competent at all. His entire charge 
is not in the record; but the extracts from it show no such 
exception. Soin regard to cash payment of drafts, etc., 
which the books could not establish as due by the defend- 
ants to the plaintiffs. See 8 Ga., 74; 57 Ga., 145; Code, 
$3777. 

3. To bind Ellsworth, who came into partnership after 
debts were due by his predecessors, Bracken, and Bracken 
& Haslam, for those debts so incurred by his predecessors, 
it was incumbent on plaintiffs to show some express agree- 
ment, or some agreement implied by his individual conduct, 
to assume that indebtedness. Some authority from him to 
transfer the old accounts or other indebtedness of the old 
firm, or prior parties, to the new firm of which he became 
a member, is essential. ° “A new partner is of course liable 
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for all the subsequent debts of the firm, in the same manner 
as any other partner; and it is equally obvious that he is 
not liable for the old debts, unless he assumes them fora 
consideration.” Parsons on Part., 483. The author, Par- 
sons, then goes on to discuss the consideration necessary to 
support the promise, and closes with this remark: “On 


the whole, we should say that the law of contracts and the - 


law of partnership lead to the conclusion that the new part- 
ner is not bound tu the old creditors, unless on a promise 
to them for a consideration ; both of which might, of course, 
be indirect and implied by circumstances.” And then the 
circumstances are indicated, such as paying interest on the 
old debt, or the knowledge without objection that the firm, 
of which he is a member, paid the interest. See also notes 
and cases cited. Parsons on Part., pp. 433-4-5-6. 

Un the whole, we think that the question in this case on 
this point was not submitted clearly and fully to the jury. 
It is, as appears from Parsons above cited, a question mixed 
of law and fact for court and jury; and we think that the 
court should have charged that Ellsworth could not be held 
liable for these debts of the old firms unless he had assumed 
them, and that the jury must be satisfied from the evidence 
that he did assume them as a member of the new firm— 
that he authorized the transfer, and considered the debt that 
of the new firm, of which he was a member—that this 
agreement could be established by circumstances as well as 
direct proof such as payments made on the old accounts by 
the new firm, with his knowledge and consent, or other 
equivalent circumstances, if any, but always such as to 
bring home knowledge of what was being done to him.) 

4. [s such an agreement a promise to pay the debt of an- 
other, and within the statute of frauds? It would seem to 
be the debt of another. The new firm and the old firm 
are not the same person or being in law. The partnership 
is not a corporation, but it partakes somewhat of the nature 
of a corporation and has a sort of individuality. It is not 
strictly speaking a legal person, yet it has a certain degree 

16 


} 
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and measure of personality. The firm name, while suits 
may not be brought by or against it in that name without 
reference to those persons who compose it, is yet of enough 
personality and legal entity to render its use in pleading 
necessary ; and, unquestionably, when one of a firm goes out 
and another comes in, the firm is changed—an old partner- 
ship dies and a new one is born. See Parsons on Part., pp. 
267 et seg. Indeed, the law merchant recognizes them as 
quasi corporations. Parsons on Part., pp. 170-1 e¢ seg. 
The promise to pay the debt of one partnership by another 
totally different partnership would clearly be the promise 
to pay the debt of a third person, and within the statute. 
How far the fact thatthe new firm is composed in part of 
the old, or that the new firm is grafted upon the individual 
stock of a private person, who is one of two members com- 
posing it, may change the rule, we do not decide. That is the 
case here. The firm of Bracken & Ellsworth was grafted 
upon what was the private business of Bracken in the mat- 
ter of the milling business, and Bracken’s private business, 
while he ran the mill, was grafted on that of Bracken & 
Haslam. It would seem that when Haslam went ont, the 
first partnership died, and Bracken went on alone, until 
Ellsworth joined him in the business, and made an alto- 
gether new firm. Indeed, there was no partnership when 
he came in, but he made it by joining in with Bracken’s 
private mill business. Even when a new man comes into 
an old partnership, it is a new partnership. Parsons on 
Part., p. 34. It would seem upon principle, therefore, that 
in this case it was a promise to pay the debt of another; 
but as the yuestion was not argued fully before us, and as 
it does not appear what assets of the first firm of Bracken 
& Haslam, and of Bracken, their successor, went into the 
new firm, we leave the question open with the above re- 
marks upon the genera! bearings of principle upon it. 

5. It would seem dangerous in a case like this to hold 
the new firm bound upon slight circumstances. The ac- 
counts of Bracken were transferred—Dillon testifies—to 
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the new firm by his order. It is not said that Ellsworth 
had it done. Bracken was interested to have it done, and 
it is a case where Dillon should have conferred with Ells- 
worth to see that all wasright. But both Bracken and Ells- 
worth deny it. The former, that he ordered it done or was 
authorized to do so; the latter, that he ever authorized it or 
ever agreed in any way to assume the debts. If Bracken 
had agreed with Dillon, and if parol evidence would bind 
Ellsworth, then the door would be wide open to frand, un- 
less from the cireumstances Dillon ought to have suspected 
something was wrong, and to have got Ellsworth’s sanction 
as the only party interested against the transaction. See, 
as bearing generally on this subject, Code, §§1911, 1912, 
1913, 1917; 19 Ga., 335; 31 7b., 688; 26 7b., 568 ; 36 Zd., 
108; 15 /b., 137, 252, 351; 21 £6., 238; 2 Kelly, 2y. 

6. The set-off should have been pleaded specifically, and 
itemized, to have authorized a recovery for over-payments 
by the defendants, if the plaintiffs’ claim had been over- 
paid. When pleaded, it may be recovered. 57 Ga., 145. 

7. The court may open the case and let in new testimony 
before the argument is closed, when justice requires that it 
be done. The matter is much in the discretion of the pre- 
siding judge, and unless in some flagrant abuse of discretion, 
or clear injnstice to one or the other side, this court will 
not control that discretion. 

On the whole we are quite clear that the case should be 
tried over, and that the court erred in not granting the new 
trial. Therefore the judgment is reversed. 

Judgment reversed. | 
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Picquet vs. Tue Crry Counom or Aveusta et al. 


One who seeks by bill to set aside a sale of property under a tax exe- 
cution against him, must show that he has some title to or interest 
in the property. The allegations that he considered himself bound 
to pay all legal taxes on the house and lot, and that it had been sold 
under a tax execution issued against him by one defendant, and 
purchased by the other at the sale, are not sufficient to prevent a 
dismissal of the bill on demurrer. 

BLECKLEY, Justice, dissented. 


Equity. Pleadings. Taxes. Before Judge Sneap. Rich- 
mond Superior Court. April Term, 1879. 


Picquet filed his bill against the City Council of Augusta 
to enjoin the collection of certain municipal taxes for which 
Ji. fas. had been levied on a house and lot in the city of 
Augusta, alleging various points of illegality not material 
here. In the bill he alleged that “while not the owner of 
any real estate, he has since the year 1861 considered him- 
self bound to pay all just and lawful taxes, when legally 
demanded, on the house and lot then, and since 1861, occu- 
pied by your orator.” Charging on the subject of over- 
valuation in taxing, complainant stated that if the house 
belonged to him “in fee simple,” he would take $1,000.00 
cash for it. The chancellor refused to grant a temporary 
injunction. Subsequently complainant amended his bill by 
striking out the words “while not the owner of any real 
estate,” and alleging that if the property belonged to him 
“free from any incumbrances,” etc., instead of “in fee sim- 
ple.” He also alleged that one Freeman has taken from 
the city a transfer of the tax jf. fas., had caused the prop- 
erty to be sold under them, and himself became the pur- 
chaser. Complainant sought to cancel this deed. 

On demurrer, the chancellor dismissed the bill, and 


complainant excepted. 


A. D. Picquer, by brief, for plaintiff in error. 





SEPTEMBER TERM, 1879. 





Picquet rz. The City Council of Augus'a et al. 





Wituiam Gisson; J. C. C. Buack, for defendants. 
Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants, with a prayer for an injunction to restrain the 
collection of certain city tax fi. fas. which had been issued 
against him by the defendant, upon the allegations contained 
therein, and for other relief. The chancellor refused the 
injunction prayed for, and upon demurrer to the complain- 
ant’s bill dismissed it. Whereupon the complainant ex- 
cepted. 

The main object of the complainant’s bill as amended is 
to set aside the sale of a certain described house and lot in 
the city of Augusta, which had been levied on and sold 
under certain city tax fi. fas. issued against him, as his prop- 
erty, for the reasons alleged therein. When the complain- 
ant filed his original bill, he alleged that he was not the 
owner of any real estate, but considered himself bound to 
pay all just and lawful taxes on the house and lot in ques- 
tion. Afterwards, when the bill was demurred to, the 
complainant amended it by striking out the words “ while 
not the owner of any real estate,” so that the bill is now to 
be considered with these words stricken out, but there is 
no allegation in his bill that he ever was the owner of the 
house and lot which was sold for taxes, or that he had any 
interest whatever in the same either legal or equitable. It 
is a fundamental principle that a court of equity will not 
entertain a bill in favor of a party who shows no title or 
interest in the subject matter for which he seeks relief. 
Story’s Equity Pleadings, sections 260, 261, 262. But it is 
insisted that inasmuch as the defendant issued the tax fi. 
fas. against the complainant for taxes due by him, and 
levied the same on the house and lot in question, and sold 
it as his property, the defendant, as well as the purchaser 
at the sale thereof, would be estopped from denying that it 
was his property ; that might be so if the complainant had 
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alleged in his bill any interest in the property either legal 
or equitable, which would have authorized a court of equity 
to entertain it for his relief. The first thing for the com- 
plainant to have done was to allege such an interest in the 
property as would entitle him to relief in respect to that 
property; in other words, to have shown by his bill such an 
interest in the property as would entitle him to enter the 
court for relief and thus having legitimately got into court, 
he would then have been in a position to raise the question 
of estoppel, if the defendant had attempted to show he had no 
title to the property. But he fails to show such an interest 
in the property, the subject matter of relief, either legal or 
equitable, as would entitle him to enter into the court for 
obtaining the relief which he seeks by his bill. If the 
complainant had no interest in the property sold for taxes, 
and if he has alleged none, it is difficult to perceive how he 
has been injured by the sale of it. 

desides, the complainant did not offer to pay the taxes 
admitted to be legally due. There was no error in sustain- 
ing the demurrer to the complainant’s bill. 

Let the judgment of the court below be affirmed. 


Jackson, Justice, concurring. 


This bill put in issue the validity of several hundred 
thousand dollars of bonds of the city of Augusta, and 
attacked the system of municipal taxation generally, as well 
as for the purpose of paying these bonds. Before any per- 
son will be heard by a court of equity on matters of so 
much gravity, he must show that he has some interest in 
those matters, and that he is not a mere amateur complain- 
ant. In his sworn bill this complainant first alleged that 
he was not the owner of the real estate about which he was 
complaining on account of its rate of taxation, and when 
the bill in this condition was demurred to, he amended by 
striking out the allegation that “he was not the owner,” but 
he inserted no sort of interest in the house and lot in lieu 
of the words stricken. Whereupon the court, on demurrer 
to the bill as amended, dismissed it. 
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I think that the court did just what ought to have been 
done. Equity will interfere with reluctance in govern- 
mental matters, either state or municipal, even at the in- 
stance of one who is the owner of property and entitled 
to be heard because his property is taxable; it will not in- 
terfere at all at the prayer of one who comes with the 
acknowledgment that he does not own taxable property, 
and therefore seeks, as a sort of amicus civitatis, to have 
city matters managed according to his ideas of law. 

The city of Augusta wishes to pay the bonds it owes on 
account of its great canal, and which those bonds built, and 
certainly nobody but a tax-payer who has property therein 
should be heard to counsel the repudiation of such a debt. 
Equity, therefore, will not hear the complainant, and I 
concur in affirming the judgment of the superior court. 


Lb LEcKLEy, Justice, dissenting. 


I dissent from the ground upon which the court disposes 
of this case. The matter under review is the sustaining 
of the demurrer to the complainant’s bill. I think that this 
court should go on and decide upon the merits of the bill, 
treating the allegation of the title in the complainant as suf- 
ficient. These parties defendant stand committed to the 
ownership of this property by the complainant, for the city 
council has issued execution against him for taxes, and the 
property has been levied upon as his property for taxes, 
and the other defendant in the bill has purchased it at the 
tax sale. These facts appear upon the face of the bill, and 
in my judgment afford complainant ‘a presumptive case of 
title upon which he has a standing in court. 

Without invoking the technical doctrine of estoppel, the 
allegations in the bill may be regarded as prima facie suf- 
ficient to enable the complainant to proceed to a hearing. 
I am guite confident that if this suit was anywhere else, in 
a contest with these parties that the mere showing that they 
held under this complainant would be sufficient evidence of 
title in him, and I do not see why it would not be sufficient 
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ina court of equity. The allegations in the bill might 
have been more specific, perhaps ought to have been, but I 
do not think a party ought to be expelled from court be- 
eanse he did not more particularly allege what the defend- 
ants must have conceded in order to hold the property 
against him. 

I do not know that if the merits of the case were con- 
sidered I would vote for a reversal of the judgment, but 
my dissent is based on the ground that, in my view of the 
bill, this court ought to go on and pronounce judgment on 
the matters of complaint that the bill makes against all the 
defendants. 


Bearp vs. Dean. 


It is not obligatory upon the ordinary, or upon the superior court on 
appeal, to supersede the mother as natural guardian of a daughter 
over fourteen years of age, and appoint as guardian the person 
elected by the latter. And where the mother, though no longer a 
widow, desires the guardianship and offers bond and satisfactory se- 
curity, and where she is not shown to be unfit morally, mentally, 
or otherwise, to bring up her own daughter and manage her estate, 
a judgment rejecting the nominee and appointing the mother will 
not be disturbed. 


Guardian and ward. Before Judge Porrtr. Madison 
Superior Court. March Term, 1879. 


Ross Beard, a female minor nearly sixteen years of ages 
applied to the court of ordinary to be allowed to select her 
guardian, naming Skinner. Ross’ mother, her father being 
dead, caveated the application, and asked that she be ap- 
pointed. It was so ordered and Koss appealed to the supe- 
rior court. Upon the trial there the evidence presented, in 
brief, the following facts : 

Ross’ father died before she was born. Her mother 
raised her until she was about seven years of age, when she 
went to her uncle Dean’s to sow some peas, and had there 
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remained since; her mother had married again, and her 
(Ross’) association with her step-father’s children by a 
former marriage was not pleasant; she was happy. where 
she was, had lived with her uncle for seven or eight years 
pleasantly, was treated kindly and as one of his own chil- 
dren, and preferred so to remain to returning to the care of 
her mother ; Skinner would not interfere with this condi- 
tion of affairs, whilst if her mother was appointed she 
would be compelled to return to her step-father’s; she 
owned a small tract of land of the value of about $300.00. 

There was testimony to show that either Skinner or her 
mother would make a proper and competent guardian. 

The issne thus made was submitted to the court without 
the intervention of a jury. The mother prevailed, and Ross 
excepted. 


G. Nasu; J. B. Estes; W. G. Jounson, for plaintiff in 


error. 


J. M. Marnews; Samuet Lumpkin, for defendant. 


Buixcktey, Justice. 


There is certainly nothing in the record to warrant this 
court in the slightest interference with the discretion exer- 
cised by the court below in appointing the mother rather 
than the person selected by the ward, if that court had, by 
law, any discretion in the matter. The guardianship in 
controversy was not of the property alone, but of the 
person also. Indeed, it was the latter clement that gave 
point to the whole proceeding. There are three sections of 
the Code which we find it necessary to compare and inter- 
pret. Section 1803 says that the father, if alive, is the 
natural guardian; if dead, the mother is the natural guar- 
dian ; a guardian’s bond has to be filed, and accepted by the 
ordinary, before the natural guardian can receive property, 
and if this is not done, the ordinary may appoint another 
guardian to receive the property. Section 1806 empowers 
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the ordinary to appoint for a minor “ having no guardian,” 
a guardian of person and property, or of either, and adds 
that if the ward is above the age of fourteen years before a 
guardian is appointed, the ward shall have the privilege of 
selecting, and if the selection be judicious, the ordinary 
shall appoint the person selected. Section 1808 is in these 
words: “In the appointment of guardians, the widowed 
mother shall have the preference upon complying with the 
law. Upon her marriage again the letters are revoked, 
though her husband shall be responsible to the ward as 
guardian, if no other guardian be appointed. Among col- 
laterals applying for the guardianship, the nearest of kin by 
blood, if otherwise unobjectionabie, shall be preferred— 
males being preferred to females. The ordinary, however, 
in every case may exercise his discretion according to the 
circumstances, and, if necessary, grant the letters to a 
stranger in blood.” To harmonize all the provisions of 


these three sections, they must be read attentively. Natu- 
ral guardianship, pure and simple, is of the person only, 


and is incident to the relation of parent. The ordinary has 
nothing to do with constituting the mother natural guar- 
dian any more than with constituting the father such. 
The mother succeeds the father by operation of law, and 
without any action whatever by the ordinary—no appoint- 
ment, no letters of guardianship are contemplated. But 
for the mother, or the father either, to have guardianship of 
the child’s property, the ordinary must be consulted ; bond 
must be given, and by the ordinary accepted. When this 
is done the parent is guardian of both person and property. 
But suppose it is not done, what is the power of the ordi- 
nary? Merely to appoint some one else guardian to re- 
ceive the property. Nothing is said of any authority to 
displace the parent as guardian of the person. Fora minor 
having no guardian, the ordinary may appoint a guardian of 
person and property, or of either; but if the minor has a 
natural guardian, it certainly cannot be said in a broad 
serse that he or she has no guardian. In such case the 
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range of appointment is limited to guardianship of the 
property, for it is only as to property that there is no guar- 
dian. The right of a ward of the prescribed age to elect is 
limited in the same way; if a ward has a natural or other 
guardian of the person, the ordinary has no power to 
appoint a personal guardian, but only one of property, and 
the right of the ward to elect cannot extend beyond the 
scope of the ordinary’s power of appointment. When both 
parents are dead and there is a vacancy in the entire field 
of guardianship, the right of election is unlimited. Does 
the mother cease to be natural guardian on the termination 
of her widowhood by marriage? We think not. As natu- 
ral guardian proper, she does not hold by appointment, and 
has no letters to be revoked. The revocation which takes 
place on her marriage relates to her guardianship of 
property, and not to that of the person. After marriage, as 
before, she is, as mother, the most fit and proper of all 
persons to have the custody and training of her child— 
especially if the child be a daughter. There is no hint in 
the statute that she loses by marriage her position or 
authority as natural guardian. It is only what comes to 
her through the ordinary, or with his approval, that lapses 
when marriage takes place. We are not to be understood 
as deciding for or against the power of the ordinary to re- 
move her, in a special case, from natural guardianship, but 
only as holding that it is not obligatory upon him or upeh 
the superior court on appeal, to supersede her where she is 
not shown to be unfit morally, mentally or otherwise to 
bring up her child. We are certainly safe in this ruling 
where she makes the offer of bond and satisfactory security. 
If, in the case before us, the election of the ward and the 
application for letters had been restricted to guardianship 
of the property, it may be that the election ought to have 
prevailed ; but as the real contest was over guardianship of 
the person, and nothing was shown against the mother’s 
fitness to manage the property, we will not separate the two 
matters which the court below acted upon as a whule, 
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which action is excepted to here as a whole, and not other- 
wise. The new relation of married women to property, 
brought in by the act of 1866, may have some bearing on 
the power of a mother to continue in the guardianship of 
her child’s property, notwithstanding her marriage. And 
even without that act, it is not certain that she could not, 
after marriage, beappointed guardian of property, or allowed 
to receive property as natural guardian, by giving bond and 
security. After the termination of her widowhood, she 
would have no right to be preferred as guardian of prop- 
erty, but that would not neceszarily work an incapacity to 
serve if appointed. We, however, leave the property 
element of the controversy to stand, not on the theory that 
it was well decided in and of itself, but for the reason that 
the real contest was over guardianship of the person, and 
because the natural guardianship of the person was in the 
mother, and no conclusive reason for withdrawing it was 
shown, even if the power to withdraw existed. Putting 
the action of the court on the plain of discretion, it was not 
abused. 
Judgment affirmed. 


Tue Sovruern Star Licgutrninc Rop Company vs. DuvaL.t. 


1. When a person not a party to an execution nor the holder of any 
fund belonging to the defendant, advances his own money to obtain 
a transfer of the execution, with an intention at the time not to 
extinguish it, but to keep it open against the defendant until reim- 
bursed for the outlay, the transaction (however it may be denomi- 
nated afterwards by the witnesses) is not a payment but a purchase; 
and though the person receiving the money and making the transfer 
has power to collect, yet if he has no power to seil absolutely as 
against the plaintiff, and the plaintiff has never ratified by accept- 
ing the money or otherwise, there is no satisfaction, and his title 
remains unimpaired. 

. The attorney of record is empowered by law to tr:nsfer an execu- 
tion, subject to ratification by his client, but whoever deals with 
the attorney or his transferee takes the risk of the client's failure or 
refusal to ratify. 

JACKSON, Justice, dissented. 
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Executions. Levy and sale. Payment. Attorney and 
client. Before Judge Unperwoop. Floyd Superior Court. 
March Term, 1879. 


On February 28, 1873, an execution in favor of the 
Lightning Rod Company against Ayer, Duvall & Turner, 
was issued from the clerk’s office of Floyd superior court, 
for $135.00 principal, $11.85 interest, and cosis. On it 
were credits amounting to $50.00; also the following 
entries : 


‘* For value received the within fi. fa. is hereby controlled and trans- 
ferred to A. P. McCord. August 23d, 1873. 
(Signed) DunuaP Scort, 
Piff’s Att’y.” 


‘* Satisfied in full, principal and interest. 
(Signed) A. P. McCorp.” 


A levy being made upon the property of Duvall, he 
filed an affidavit of illegality setting up payment. An 
issue being formed as to the fact of payment, the plaintiff 


read in evidence the execution, with the entries thereon, 
and proved by Hooker, its business manager, that the plain- 
tiff did put in Dunlap Scott’s hands for collection an 
account for $135.00, but. had never received from Scott 
any remittance thereon; that plaintiff had never author- 
ized Scott to transfer the execution to any person, and had 
never ratified the transfer to McCord or to any one else. 

Duvall, the defendant, testified, in brief, as folluws: I got 
McCord to go to Scott, who was the attorney for the plain- 
tiff and who was then pressing me on the fi. fa., and pay it 
off for me. He advanced the money for me, as I did not 
have it at that time. I afterwards refunded to McCord 
what he had paid for me on the execution; also paid the 
clerk his costs. I know nothing about the transfer on the 
execution from Scott to McCord. 

McCord testified that in the summer of 1873 Duvall got 
him to pay off an execution held by the plaintiff against 
him, in the hands of Dunlap Scott; that as a matter of 
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precaution he took a transfer of the execution to himself 
till Duvall should pay him back the money. That he paid 
the principal and interest of the claim, all of which Duvall 
refunded to him; that he did not make one cent on the 
transaction ; that he did it as a matter of accommodation 
to Duvall and not as an investment. 

Turner testified that he was present when McCord paid 
the execution to Scott for Duvall; that the latter did not 
have the money to pay the execution, and McCord was to 
pay it for him ; that at the suggestion of witness, McCord, 
when he paid the money, took a transfer of the execution 
to keep it open for his protection. 

The jury found the issue in favor of the defendant. 
Whereupon the plaintiff moved for a new trial because the 
verdict was contrary to evidence and to law, and because 
the court erred in charging the jury as follows: “If Me- 
Cord paid the fi. fa. for Duvall, and did not purchase the 
ji. fa., that would be a payment and satisfaction of the (fi. 


Ja.,” there being no evidence to justify such instruction. 
The motion was overruled, and plaintiff excepted. 


C. A. ToornweE tt, for plaintiff in error. 
Waicutr & Fearuerston; Joun H. Resss, for defendant. 
Bieckcey, Justice. 


1. Did McCord pay the f. fa., or did he purchase it ? 
He was not a party to it, nor did he have in hand any 
fund belonging to the defendant. The latter requested 
him to advance the money and pay off the ji. fu., and 
this lhe promised to do; but did he do it? Did he not 
change his mind, and conclude to purchase the ji. fa. 
and keep it open against the defencant, so that he 
might, if necessary, enforce it for his reimbursement ¢ 
It matters not how late he underwent this change of 
purpose, if he did in fact undergo it, and if he acted ac- 
cordingly in his dealings with the plaintiff's attorney, at 
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the time of parting with his money. Grant that so acting 
would involve a breach of faith, he had incurred only the 
obligation which a bare promise imposes, not that which 
attaches to a binding contract, no consideration for the 
promise having passed. To violate even a naked promise 
deliberately made, is a moral delinquency more or less rep- 
rehensible; but the law does not charge itself with the 
enforcement of naked promises—leaving them to the vol- 
untary decisions of private conscience. Moreover, it is 
not every deviation from the terms of a promise that 
amounts to a breach of it. The spirit of a promise is often 
as well kept by departing somewhat from the letter, as by the 
‘most literal performance. Regard is to be had to the benefit 
which was in contemplation when the promise was made, and 
if there is reasonable certainty that the benefit will equally 
follow from a free as from a close method of performance, 
either method may, in many instances, be adopted without 
the slightest infidelity to moral principle. On strictly eth- 
ical grounds, there is undoubtedly great danger in varying 
this or that detail in the mode of performance, and any- 
thing like a habitual practice of doing so would be perni- 
cious; but a just recognition and observance of the correct 
general rule will not oblige us-to treat the rale as one with- 
out exceptions. There are exceptions; and the explanation 
of McCord’s conduct in the present case lies in the fact 
that he deemed himself at liberty to make this one of the 
number. Whether he judged rightly or not, there are 
unmistakable indications that he so judged. The evidence 
demonstrates that in aim and purpose he was true, through- 
out, to the object for which he undertook to advance the 
money and pay off the fi. fa. That object was to relieve 
the defendant from the pressure which the plaintiff's attor- 
ney was exerting upon the defendant for the money. It was 
in consequence of this pressure that the defendant applied 
to McCord to befriend him. No less conclusive is the evi- 
dence that McCord, after making the promise, and whilst 
engaged in the act of complying with it, embraced the 
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opinion that the object could be as well subserved by pur- 
chasing the fi. fa. as by paying it off. To this he was 
moved by the suggestion of the witness Turner, a sugges- 
tion that was accepted and acted upon in a way to leave no 
vestige of uncertainty that McCord and the attorney both 
intended that the fi. fa. should not be extinguished, but 
that it should remain open in the hands of McCord, as his 
property, to be enforced by him at his pleasure. No doubt 
McCord intended to indulge upon the fi. fa. to the same 
extent as he would have indulged upon an account fora 
loan of the money, if his original purpose of making a 
loan had been carried out. He supposed he was giving his 
friend all the substantial fruits of the promised accommo- 
dation, and at the same time securing himself for his outlay 
somewhat better than was thought of in the beginning. Most 
probably he had not the slightest doubt of his moral right 
to take a transfer of the fi. fa., or of the attorney’s legal 
authority to execute it. But the fact of transfer is indis- 
putable, and that fact is controlling. In Harbeck vs. Van- 
derbilt, 20 N. Y., 395, the court said: “ It is equally clear, 
that if the money be paid, not by one who is a party to 
the judgment and liable upon it, but by some third person, 
the judgment will be extinguished or not, according to the 
intention of the party paying. The taking of an assign- 
ment, whether valid or void, affords under all cireumstances, 
unequivocal evidence of an intention not to satisfy the judg- 
ment.” To intend a payment, strictly and properly, of any 
instrument, and to take a transfer of it at the same time, 
would be in the highest degree absurd. What could Mce- 
Cord possibly have wanted with the fi. fa. if it was a paid 
and extinct paper? The proper evidence of payment would 
have been a receipt from the attorney; and the attorney 
should not only have entered the satisfaction on the jf. fa. 
and returned the fi. fa. to the clerk’s office from whence it 
issued, but, under the rules of court, he would have been 
subject toa fine if he failed to report the collection for 
entry on the execution docket, ete. See Rules of Superior 
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Court, “ Attorneys.” Nothing whatever was done on thie 
line of payment, but every step taken was on the line of 
purchase ; the last of which steps was the entry of satis- 
faction, signed by McCord, the transferee. This entry is 
without date, but there is no evidence that it was made 
before the actual payment of the fi. fa. by the defendant 
to McCord: the presumption is that it was made then, for 
the import of the entry is that the satisfaction was made to 
McCord, he being the person who acknowledges it. Though 
the payment made by McCord to the attorney is called by 
the witnesses a payment of the fi. fa., it was really a pay- 
ment for the fi. fa. on a contract of sale and purchase, 
which contract was reduced to writing, signed, and deliv- 
ered with the jf. fa. itself. The misapplication of terms 
in the parol evidence cannot alter the facts, nor vary their 
legal significance or effect. 63 Ga., 184 to 139; 62/6. 
82, 83. 

Having thus seen that the true relation of McCord to 
the 7. fa. was that of purchaser and transferee, and that there 
was no exercise by the attorney of his power to collect the 
fi. fa. and extinguish it, the effect of the transaction turns 
upon the naked legal question whether the attorney could 
bind his client by the assignment for full value, the evi- 
dence being positive that he did not pay over the money, 
and that the client did not in any way ratify the assignment. 
An unauthorized sale of the client’s property would not 
divest his title. 8 Ga.,421; 12 7b. 337. And a payment 
by the debtor to the assignee, would be no satisfaction or 
discharge. Wilson vs. Wadleigh, 36 Me., 496. 

2. The case last cited, as well as numerous others, among 
them Campbell’s Appeal, 29 Penn. St., 401, are in point on 
the general proposition, that to assign an execution is not 
within the scope of the general authority of the plaintiff's 
attorney. Our Code, however, deals with the question and 
settles it for us in these terms: “ The transfer of a judg- 
ment or execution by the attorney of record shall be good 
to pass the title thereto as against every person except the 


plaintiff or his assignee without notice. The ratification 
7 
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by the plaintiff shall estop him also from denying the trans- 
fer. The receiving of the money shail be such a ratifiea- 
tion.” Code, $3598. There can be no rational construction 
of this language which does not hold that whoever deals 
with the attorney or with his assignee, takes the risk of the 
client’s failure or refusal to ratify. That risk, in this case, 
was upon McCord in making the purchase, and upon Duvall, 
the defendant, in afterwards making payment to McCord. 
And as the plaintiff has never ratified, the verdict of the 
jury is contrary to law and evidence, and the superior court 
erred in not granting a new trial. 

The hardship of the particular case is no reason for melt. 
ing down the law. For the sake of fixedness and uniform- 
ity, law must be treated as a solid, not asa fluid. It must 
have, and always retain, a certain degree of hardness, to 
keep its outlines firm and constant. Water changes shape 
with every vessel into which it is poured; and a liquid law 
would vary with the mental conformation of judges, and 
become a synonym for vagueness and instability. 

Judgment reversed. 


Warner, Chief Justice, concurred, but furnished no 
written opinion. 


Jackson, Justice, dissenting. 


Duva!'! filed an affidavit of illegality to the plaintiff’s 7. 
fa., on the ground that it had been paid off by him. The 
jury found a verdict sustaining this affidavit, the plaintiff 
made a motion for a new trial, which was overruled and he 
excepted. 

Fifty dollars was paid on the fi. fa. by Duvall in person, 
thirty in March and twenty in June, 1873. In Angust of 
the same year Duvall got Meord to pay for him the 
balance and have the ji. fa. satisfied. The balance was 
paid to Dunlap Scott, plaintiff's attorney of record, by 
McCord, to whom also the other payments were made by 
Duvall. But McCord took from Scott the following trans- 
fer, without the knowledge or consent of Duvall : 
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“For value received the within 7. fa. is hereby con- 
trolled and transferred to A. P. McCord, August 23, 1873, 
Dunvtap Scort, plaintiff's attorney ;’ and entered imme- 
diately under this transfer was the following: ‘“ Satisfied in 
full, principal and interest. A. P. McCorpo.” N ate is 
given to this satisfaction of the fi. fa. Scott died, failing to 
pay the money over to the plaintiff. Duvall paid McCord 
the advance he had made before the plaintiff moved against 
him. 

Duvall swore that he got McCord to go to Dunlap Scott, 
who was pressing him on the fi. fa., and pay the execution 
Jor hom, and afterwards paid him back. 

McCord swore that Duvall got him to pay off the fi. fa. 
for him to Scott, which he did, and as matter of precaution 
took the transfer—but not as an investment. 

Turner swore that he was present when McCord paid the 
ji. fa. to Scott for Duvall. The way of it was this, that 
Duvall did not have the money to pay the ji. fa., MeCord 
was to pay the money for Duvall, and at the suggestion of 
witness when he paid the money to Scott, took a transfer of 
the execution to himself to keep it open for his protection. 

The jury found that the execution was paid by Duvall 
and sustained the illegality. 

The court charged that “if McCord paid the fi. fa. for 
Duvall and did not purchase the fi. fa., that would be a 
payment and satisfaction of the fi. fa.,” and this, and that 
the verdict is against law and without evidence to support 
it, are the errors complained of. 

While it is true that McCord conld not purchase the 7. 
Ja. from Seott, and Scott could not sell and transfer it to 
him so as to divest the title of the plaintiff in execution, 
Code, $3598, yet it is equally true that Duvall could pay it 
off to Scott, the attorney of record, and that would satisfy 
the fi. fa.,and what Duvall could do himself, he could do 
by another as his agent; and if his agent paid the 7. fa. for 
him, and was engaged to do that thing, and in doing so 
went beyond the scope of his authority and did with Scott 
an illegal thing in buying the fi. fa. and having it trans- 
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ferred, Duvall is not bound by the illegal part of the busi- 
ness. The effect, however, of McCord’s evidence and that 
of the others present, is that he did not buy the execution 
but satisfied it as soon as Duvall paid him back his money, 
and that was before the plaintiff asserted dominion again 
over it and pressed it for collection. If Duvall or the 
plaintiff is to suffer from the failure of Scott to do his duty 
in not payinz over the money and in transferring the exe- 
cution, the plaintiff whe made Scott his collecting officer, 
and put it in his power to do the wrong, ought to suffer 
rather than Duvall be made to pay the money twice. 

Besides, who knows whether the plaintiff got the money 
and thereby ratified the act of Scott? Scott’s mouth is 
closed in death; and the other party, his client, ought not 
to be heard to say, especially after such a lapse of time, 
that the money was not received. The plaintiff, a corpora- 
tion, shows that it was not received only by a book-keeper, 
and that only to the best of the book-keeper’s knowledge 
and belief. Payment to the attorney of record is payment 
to the plaintiff in 7. fa., and the presumption is that the 
plaintiff got it, so far as third persons who deal with the at- 
torney are concerned ; and after Scott is dead and McCord 
has paid the execution off for Davall, and Duvall has paid 
him back just what he paid for him, and after such a lapse 
of time—about six years—it is, in my judgment, inequita- 
ble to allow this recovery from Duvall and coerce him, 
under mere shadowy forms of law, without substance that 
T can see, to pay the debt twice, to the plaintiff's own attor- 
ney of record once, and to the plaintiff now. 

I think that the true issue was presented substantially to 
the jury, to-wit, was this payment by McCord made for 
Duvall, or did he purchase the 7. fa. for himself; that the 
jury decided this issue of fact that it was paid for Duvall; 
that there is evidence to support the finding ; that the pre- 
siding judge approved it; and that the verdict and judg- 
ment accord with the law, and all the equities of the case. 

Therefore I dissent from the judgment of reversal. 
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Boyer vs. Avussurn eé al. 


A promise in writing to pay for a colt on the 1st of November there- 
after, with a stipulation that the vendor retain title until paid for, 
and yet vendees were liable to pay ‘‘in the event said colt should 
die,” is prima facie a promise to pay for the colt at that date, even 
if it die before payment and while title is in the vendor, and not a 
promise to pay only if the colt should die; and therefore a non-suit 
because plaintiff did not prove that the colt was dead, was error, 


Contracts. Promissory notes. Non-suit. Before Judge 
Porrte. Hancock Superior Court. April Term, 1879. 


This was an appeal case. Boyer sued Ausburn eé al. on 
the written instrument set outin the opinion. On the trial 
he introduced it, and closed. The court granted a non-suit, 
and he excepted. 


J. T. Jorvan; F. H. Neavy, for plaintiff in error. 
Seasorn Reese, for defendants. 


JACKSON, Justice. 


The sole question is, was the non-suit properly awarded ? 
That turns on the construction of the contract sued. That 
contract is in these words: 


‘* By the first day of November, 1878, we promise to pay Jasper J. 
Boyer or bearer sixty-five dollars for one bay stallion colt, named 
Mark, about two years old, the title to said colt remaining in said 
Jasper J, Boyer until the purchase money is paid in full, but our lia- 
bility is to pay the above amountiin the event said colt should die.” 


This paper being introduced, the court held that unless 
the plaintiff showed that the colt was dead, there could be 
no recovery, and non-suited the plaintiff. 

Prima facie, the meaning of the paper is, that on the 
first day of November the money due should be paid, 
though the title was retained by the plaintiff to the colt, 
and to avoid trouble in the event the colt died before the. 
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money was paid, and while title was still in the vendor, the 
vendees agreed to pay for him notwithstanding they had no 
title. The consideration of the promise was the delivery 
and present use of the colt, and the vendor at his option 
could recover the money on the 1st of November, whether 
the colt was dead or alive, or if alive, on refusal to pay for 
him at that date he could recover him in trover. 

It is true that there may be some ambiguity in the paper, 
and if so it may be explained by parol; but on its face it 
eeems to us to mean as indicated above, though awkwardly 
expressed. Whether ambiguous or not, as it means on its 
face a promise to pay for the colt, dead or alive, on the first 
of November, the court should not have granted the non- 
suit ; as the note itself was prima facie, at least, an absolute 
promise to pay on sufficient consideration. 

Judgment reversed. 


Neat e¢ al. vs. Tue Srate or Grorata. 


. For one of the jurors to retire with leave of the court and guarded 
by a bailiff, to attend a call of nature, his fellows remaining in the 
box, and he being absent no longer than necessary, is not an illegal 
or irregular separation of the jury engaged in the trial of a capital 
felony. 

. When the prisoner’s counsel and the presiding judge differ as to 
what was stated or omitted in charging the jury, the understanding 
and recollection of the judge must govern in the supreme court. 

3. The verdict was warranted by the evidence. 


Criminal law. Jury. Practice in the Superior Court. 
Practice in the Supreme Court. New trial. Before Judge 
Fremine. Bryan Superior Court. April Term, 1879. 


Neal and Jackson were placed upon trial for the murder 
of one Houston, alleged to have been committed on February 
2,1879. They.pleaded not guilty. The evidence presented, 
in substance, the following facts : 
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The defendants, deceased and other negroes, were at the 
store of Miller, Brady & Co., in Bryan county, on the night 
of February Ist, 1879. Neal was the nephew of Houston. 
One Snyder lost some money in the store, and deceased 
used language tending to impute the theft to Neal. This 
ealled forth angry language from Neal, and a slight alter- 
eation ensued, which was quickly settled. After the store 
was closed, Neal fired off two barrels of his pistol in close 
proximity to deceased, but with no intention of hitting him, 
but with the apparent purpose of frightening him. De- 
ceased struck at Neal with his gun, and broke the barrel 
off. As the parties went away from the store Neal 
was heard to say to deceased “ G—d d—n you, I will kill 
you to night,” to which, one witness testified, deceased re- 
plied, “ No, I have done nothing for you to kill me.” 
Jackson was heard to say “he could whip all of these men, 
he had killed one man and would kill another.” The de- 
fendants, deceased and a man named Bunion, were left to- 
gether on the rvad, the other negroes going off to their 
various homes, but some of them heard two pistol shots 
after the separation, the sound coming from the direction 
of the spot where the body of the deceased was subse- 
quently found. 

Bunion testified, in brief, as follows: Going on in the 
road, Neal said to deceased, “do you say I stole Snyder’s 
money?’ Deceased replied, tyes.” Neal then shot him in 
the head. “He shot four times, twice at the store and 
three times on the road. Jackson damned at deceaeed. 
They did not see me.” Deceased had basket on his arm. 
Jackson took the gun and knocked deceased on the head. 
They both beat him until he was dead, and then went off. 
Witness was hid in the bushes. Neal fired five times. 

The body of deceased was discovered at the point indi- 
cated by Bunion. He had been shot and badly beaten. 
There were evidences of a scufile all around the place. 

When about to be arrested Neal drew a pistol, and Jackson 
started to run. Blood was on Neal’s shirt and five of the 
six barrels of his pistol had been discharged. 
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The jury found the defendants guilty. They moved for 
a new trial upon the following grounds, to-wit : 

1. Because during the argument of defendants’ counsel, 
the court permitted one of the jurors to leave the court- 
house without any other juror trying the case being with 
him. 

2. Alleged error in charging the jury, but not certified 
by the presiding judge. 

3. Because the verdict was contrary to law, evidence, and 
the charge of the court. 

In reference to the first ground it was shown that the 
juror, by permission of the court, left the other members of 
the panel, in charge of a bailiff, for the purpose of respond- 
ing to a call of nature; that he spoke to no one during his 
absence, the bailiff being all the time in close proximity to 
him ; that the bailiff only spoke to him to caution him 
against speaking to any one. 

The motion was overruled, and defendant excepted. 


W. W. Fraser; J. A. Brannen, for plaintiff in error. 


A. B. Srru, solicitor-general, for the state. 


Bieckey, Justice. 


1. In Monroe vs. The State, 5 Ga., 86 (10), it was laid 
down, and the rule has been followed in many subsequent 
cases, that where there has been an improper separation of 
the jury during the trial, the prisoner, if fonnd guilty, is 
entitled to the benefit of the presumption that the irregu- 
larity was hurtful to him, the onus being upon the state to 
show, beyond a reasonable doubt, that it did him no injury. 
But must we therefore hold that a like presumption arises 
out of a proper separation—proper in time, manner and 
circumstances? Surely not. And what can be more fit 
than for the court to send out a juror, attended by a bailiff, 
when he is under a stress of nature which civilized man re- 
gards as a summons to retire? A comparison of the 
various possible methods of meeting and dealing with such 
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an exigency had better be left to silent meditation than 
disenssed here with needless realism. It is enough if those 
who may become interested in the subject will form a men- 
tal picture of the situation, and contemplate it for them- 
selves. It is inferable from the record that the absence of 
the juror was not for a longer time than was necessary, and 
he was under the immediate watch and guard of the bailiff 
all the while. The facts are altogether unlike those of any 
of the cases cited by the counsel for the plaintiffs in error, 
the citations being 10 @a., 512 (10); 41 7b., 527 (2); 45 
Ib., 225 (8); 47 7b., 598 (5), and 56 Jb., 653. Compare 
14 Ga., 8 (4). The separation discussed in these authorities 
is improper separation, not a retirement rendered necessary 
by habits of decency, expressly authorized by the court, 
and guarded by a sworn officer. 

2. The record shows a difference of understanding or 
recollection between the counsel and the presiding judge, 
as to the terms of the court’s charge to the jury on the sub- 
ject of circumstantial evidence. Upon such a question the 
judge is, of course, the better authority in this court. 

3. The sufficiency of the evidence to uphold a conviction 
depends in a great degree upon the credibility of the wit- 
ness, Bunion. On the facts in the record we cannot hold, 
as matter of law, that the jury had no right to believe him. 
We feel that there is no alternative but to let their finding 
prevail. 

Judgment affirmed. 


Waxetsaum & Brorner vs. Pascuat & Heminesre.per. 


([WaRneER, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


An affidavit to sue out attachment for purchase money, must so de- 
scribe the property for which the debt was created and in posses- 
sion of the debtor, as to certify to the officer making the levy what 
property he is authorized to seize and sell. 





276 SUPREME COURT OF GEORGIA. 





“Waxelbaum & Bro. rs. Paschal & Heidingsfelder. 





Attachments. Before Judge Crawrorp. Talbot Supe- 
rior Court. March Term, 1879. 


The only question in this case is upon the sufficiency of 
the following affidavit for attachment : 


** GEeorGIA—Talbot County: 

‘Joseph Waxelbaum, one of the firm of S. Waxelbaum & Brother, a 
firm composed of Solomon Waxelbaum & Joseph Waxelbaum, comes 
before the undersigned, and on oath saith that Paschal & Heidings- 
felder, of said county, a firm composed of William D Paschal & 
Phillip Heidingsfelder, are indebted to deponent’s firm in the sum of 
nine hundred and ninety-one -/5 dollars ($991.57). Said indebtedness 
was created by the purchase from deponent’s firm by said Paschal & 
Heidingsfelder of goods and merchandise as shown by the annexed 
bills, marked from number one (1) to nine (9) inclusive. Said goods 
and merchandise are not paid “for, but the debt fur the same is now 
due to deponent’s firm, except $336.69, which will be due at an early 
date. Said goods and merchandise, except certain quantities of the 
same disposed of by said Paschal & Heidingsfelder, are now in the 
possession of said Paschal & Heidingsfelder. The goods and mer- 
chandise thus in the possession of said Paschal & Heidingsfelder con- 
stitute a large amount of the goods and merchandise set out in said 
bills numbered from 1 to 9, and are easily capable of identification by the 
proprietary marks and labels of deponent’s firm, and deponent refers 
to said bills as a complete description of said goods and merchandise, 
and hereby makes them a part of this affidavit.” 


The bills referred to are annexed to the affidavit, em- 
bracing such items as: 1 B. F. R. yards, 10 a osnaburgs, 10 
Prattville osnaburgs, ete., ete. : 

The attachment was levied on the goods thus described, 
and defendants replevied. 

On the hearing the court dismissed the affidavit for want 
of sufficiency in the description of the goods in defendants’ 
possession, to which plaintiffs excepted. 


Hitt & Harris, for plaintiffs in error. 
Wiis & Wirus; J. M. Maruews, for defendants. 


JACKSON, Justice. 


The trouble with the plaintiffs’ affidavit is that the de- 
scription of the goods is not such as to enable the sheriff to 
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ascertain which his process authorizes him to seize and sell. 
The affidavit does not show what goods, liable to attachment, 
are in the possession of defendants, or were in their posses- 
sion when the affidavit was made and the seizure by the 
sheriff directed. What particular goods was the officer 
empowered to seize and se!l? There is a general enumera- 
tion of the goods sold by plaintiffs to defendants in certain 
exhibits, but these exhibite show nothing except the char- 
acter of the goods which are in the exhibits and in nowise dis- 
tinguishes them from the character of similar goods all over 
the country. It is true that the affidavit says that the goods 
are easily capable of identification “by the proprietary 
marks and labels of deponent’s firm ;” but what these 
marks and labels are does not appear; and when we look 
‘to the exhibits, there are no marks or labels of any sort on 
any of the goods therein exhibited. The court does not 
judicially take knowledge of what are the proprietary 
marks or labels of any firm of merchants, or of any mer- 
chant, even if something appeared on the goods, as exhib- 
ited and referred to “as a complete description of said 
goods and merchandise,” purporting to be marks and labels, 
but nothing of the kind appears. 

But if this were all right, a remnant only is embraced in 
the affidavit, and what that remnant is no man can tell, for 
it is not described. Whether it be ore or another kind of 
the various merchandise sold, is not set out. It is simply 
said in the affidavit that “said goods and merchandise, ex- 
cept certain quantities of the same disposed of by said 
Paschal & Heidingsfelder, are now in the possession of 
said Paschal & Heidingsfelder ;” but what has been disposed 
of, or what is left, is nowhere attempted to be described in 
character or nature, or mark or label of any sort, so that 
what the precept directs the officer to seize, as in the pos- 
session of defendants, is not described. This seems essen- 
tial under the statute. The remedy of attachment for 
purchase money is only given “where the debtor who 
created such debt is in the possession of the property,” 
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Code, §3293 ; and the officer can levy * only on the prop- 
erty described in said affidavit.” Code, §3295. What 
property for which this debt was created was in the posses- 
sion of the defendants when this process was issued does 
not appear, and cannot be ascertained from this affidavit 
and the exhibits thereto—and the process refers to the affi- 
davit for the description thereof. 

It is clear, therefore, that no error was committed in dis- 
missing the attachment. See also, Joseph & Bro. vs. Stein, 
52 Ga., 332; Bruce vs. Conyers, 54 Ga., 678. 

Judgment affirmed. 


Sim, executor, vs. Henperson. 


When the note sued upon recites that it was given for land sold and 
conveyed, without specifying the quantity, the terms of the con- 
veyance, or at least their substance, must appear in order to make 
a case in behalf of the defendant for the apportionment of the price 
on account of an alleged fraudulent deficiency in the quantity of 
land. The conveyance referred to in the note must be introduced 
in evidence if practicable, and if not, the non-production of the 
instrument must be accounted for, and its contents established by 
secondary evidence. In this case, the evidence was not full enough 
to warrant the charge of the court or the verdict, neither the deed 
nor its contents being before the jury. 


Vendor and purchaser. Contracts. Evidence. New 
trial. Before Judge Speer. Newton Superior Court. 
March Term, 1879. 


Sims, as executor of Harris, brought complaint against 
Henderson on the following note : 
**$1,500,00. 
Due John Harris, or bearer, $1,500.00, value received, for land this 
day sold and conveyed by John Harris to John F. Henderson. 
(Signed) J. F. HENDERSON. 
December 14, 1877.” 


Credits thereon amounting to $900.00. 





SEPTEMBER TERM, 1879. 279 


Sims, executor, vs. Henderson. 





The defendant pleaded, in substance, that he had pur- 
chased the land referred to in the note from plaintiff's tes- 
tator as containing one hundred and seventy acres, at $10.00 
per acre. giving two notes therefor, one for $200.00 and 
the other for $1,500.00, that sued on; that he had paid the 
first in full, and made the payment credited on the second ; 
that testator represented the land as being one hundred and 
seventy acres, and he purchased on the faith of such rep- 
resentation; that he had subsequently discovered, by sur- 
vey, that there were but one hundred and twenty-seven and 
one-half acres in the tract, that therefore he did not get by 
forty-two and one-half acres as much land as he paid for. 
Whereupon he asks an apportionment of the price, and that 
a credit of $425.00 be entered on the note. 

The testimony showed clearly the deficiency in the amount 
of land which defendant claimed he had bought, and the 
main point of contest was as to whether testator had sold 
by the tract or by the acre. Upon this the evidence was 
conflicting ; also as to the representations of area alleged to 
have been made by testator. Neither the deed to defend- 
ant was introduced, its absence accounted for, nor its con- 
tents proven. 

The jury, by their verdict, allowed the defendant the 
credit asked. The plaintiff moved for a new trial upon the 
following, among other grounds: 

1. Because the court erred in charging the jury as fol- 
lows: “If you believe that testator wilfully and fraudu- 
lently represented to the defendant that there were one 
hundred and seventy acres in said tract or body of land, 
and sold it to defendant as such, and he knew at the time 
that there were not one hundred and seventy acres, but a 
much less quantity, then you will be authorized to appor- 
tion the deficiency, if there be a deficiency proven, and 
credit the note sued on, if you believe it was given for this 
land, at its date, with the amount of said deficiency.” 

2. Because the court erred in charging as follows: “So 
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if, in the absence of proof of wilful misrepresentation by 
the testator as to the number of acres, you believe the 
land was sold for one hundred and seventy acres, and you 
find, under the evidence, that the deficiency was so gross as 
to justify the suspicion of wilful deception, or mistake 
amounting to fraud, in this court the deficiency is appor- 
tionable, and you can allow the amount of the deficiency 
as a credit on said note, and find only the balance due with 
interest.” 

3. Because the verdict was contrary to law, evidence, ete. 

The motion was overruled and plaintiff excepted. 


Crark & Pace, for plaintiff in error. 
Emuerr Womack, for defendant. 


Bieckt.ry, Justice. 


The note shows on its face that there was a conveyance. 
The complaint of the debtor, Henderson, is that he did not 
get as much land as he bonght. As there was a convey- 
ance, that is the highest and best evidence of what land was 
bought, and the description given of the premises in that 
instrument is too important not to receive attention in this 
controversy. It may be that the terms of the contract as 
reduced to writing in the deed will be found to correspond 
with the subsequent survey. The natural starting point of 
the whole investigation is to see what the deed says. There 
can be no proper trial of the case without putting the deed 
in evidence if practicable, or accounting duly for its non- 
production, and then proving its contents by secondary evi- 
dence. Until a showing is made to the contrary, the pre- 
sumption is that the vendee has the deed and can produce 
it. In the absence of this instrument and of all evidence 
of its contents, there was not enough testimony before the 
jury to warrant the charge which the court gave on the 
subject of reducing the debt evidenced by the note, nor to 
justify the verdict which the jury rendered. The note and 
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the conveyance to which it refers ought to be brought 
together and looked at as related writings, and then there 
ean be intelligent use made of the facts which rest in parol. 
There ought to be a new trial. 

Judgment reversed. 


Forsytn vs. Preer, Ittaes & Company. 


[ Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impcachwent, did not sit in this case.] 


The act of 1875, correctly construed, does not in any case extend the 
time for bringing cases to this court on writ of error beyond thirty 
days from the adjournment of the superior court, and a bill of ex- 
ceptions not signed and certified within thirty days from the ad- 
journment of the court, will be dismissed. 


Practice in the Supreme Court. September Term, 1879. 


Reported in the opinion. 
C. J. Tuornroy, for plaintiff in error. 
Porrer Ineram, for defendants. 


Jackson, Justice. 


On the 12th of February, 1879, the superior court of 
Muscogee county adjourned. On the 17thof March, 1879, 
this bill of exceptions was signed and certified, so that more 
than thirty days from the adjournment had elapsed 
before the certificate of the bill of exceptions by the 
judge of the superior court, and therefore, ordinarily, 
the bill of exceptions would be dismissed as the gen- 
eral law requires and as this court has very often ruled. 
It is sought, however, to take this case out of the gen- 
eral rule by force of the act of 1875, which requires the 
bill of exceptions to be certified within sixty days rom the 
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date of the judgment complained of, where the court sits 
longer than thirty days, and in this case the court sat longer 
than thirty days and the bill of exceptions was certified 
within sixty days from the adjournment as well as from the 
refusal of the new trial. Sup. to Code, §25. 

But the act of 1875 must be construed in harmony with 
the old law on the same subject and the general spirit 
of the constitution and laws in regard to expediting the 
trial of cases in this court. Its purpose was not to post- 
pone the time of bringing writs of error here, but to expe- 
dite that time. If the court sits longer than thirty days, it 
declares substantially that the litigant shall not wazt until 
the thirty days have expired after adjournment, but he 
shall move within sixty days from the date of the decision 
complained of, even if he has te move within term or be- 
fore the thirty days allowed by the old law has elapsed. 

But the legislature did not mean that if the court sat six 
months and on the last day of the session a judgment was 
rendered, the party complaining of it should have sixty 
days to move instead of thirty. The reason and spirit of 
the act of 1875, as well as the policy of expediting the final 
decision of suits to be found in the constitutions of this 
state, and in the act organizing this court, all militate against 
such a conscruction. 

We hold, therefore, that in all cases the bill of excep- 
tions must be tendered within thirty days of the adjourn- 
ment of the lower court, to the judge thereof ; and in cases 
where the session is protracted beyond thirty days from the 
date of its commencement, the party must move within 
sixty days from the date of that judgment of which he com- 
plains, even if he has to move during term or before the 
thirty days after adjournment have passed ; but zm no case 
is he permitted to wait longer than thirty days after the 
court adjourns. 

The plaintiff in error here having waited longer than 
thirty days after the court had adjourned, the writ of error 
must be dismissed. 
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We remark further that thirty days is in all conscience 
long enough to require the circuit judge to keep the his- 
tory of the case in his head so as to certify its facts, and if 
the law were altered at all in this respect, in our judgment, 
it would be better policy to curtail the time within which 
parties should be required to move to set aside verdicts and 
judgments and to appeal to higher tribunals, and thus pro- 
crastinate litigation, than to extend that time. 

Writ of error dismissed. 


Noyes vs. Ray. 


When land incumbered by mortgage is sold by the mortgagor at full 
value, bond for titles given, and a negotiable note taken for the 
whole price, and a third person, with notice of all the facts, buys 
the note before due, at its value less the amount of the mortgage, 
and afterwards buys in the land at the mortgage sale, such third 
person cannot hold on to the land as his own and also collect the 
note, or the balance thereof after deducting what the land brought 
at the mortgage sale. He cannot do this although the bond for 
titles contained a direction from the obligor to the obligee to dis. 
charge the mortgage out of the price covered by the note, and 
although the obligee neither complied with this direction nor ten- 
dered payment of the note at maturity, nor afterwards, so as to 
supply a fund to protect the land. On the facts in evidence, the 
holder of the note isin no better situation than if he were himself 
the payee thereof, the mortgagor, the maker of the bond for titles 
and the purchaser at the mortgage sale. 


Bond for title. Mortgage. Negotiable instruments. 
Before Judge Unperwoop. Polk Superior Court. Febru- 
ary Term, 1879. 


On November 29th, 1876, Mattie C. Carroll agreed to sell 
to Ray a lot of land for $500.00, took his negotiable note 
for that sum, due November Ist, 1877, bearing interest 
from date, and executed her bond for title containing the 


following provisions : 
“ Now if the said Mattie C. Carroll shall convey, or cause 


V6i—18 
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to be conveyed, to the said Linton G. Ray, or to such uses 
and to such persons as he may appoint or direct, free from 
all mortgages or incumbrances, by such conveyance as the 
said Linton G. Ray may reasonably demand, upon the pay- 
ment by the said Linton G. Ray of his promissory note, so 
given by him as aforesaid as the consideration for the pur- 
chase of said house and lot, then this bond to be void, else 
to remain of full foree. I, the said Mattie C. Carroll, 
hereby direct that the said Linton G. Ray may first pay off 
and take up my promissory note given to A. Huntington, 
March 10th, 1576, for $150.00, and bearing interest at the 
rate of 12 per cent. per annum, dne January Jst, 1877, said 
note being seenred by mo:tgage deed executed on March 
10th, 1876, for the better securing the payment of said note. 
Said mortgage covers the aforesaid described premises.” 

Whilst the note given by Ray for the land was heid by 
Mrs. Carroll, the payee, he paid about $79.00 thereon. She 
then, on January 5th, 1877, transferred it to Noyes, he pay- 
ing about $270.00 therefor, the amount of the credits and 
of the debt to Huntington, with interest. referred to in the 
bond, being deducted. He took with full notice of the 
mortgage, the bond and ali its terms. Snbsequently the 
mortgage was foreclosed, and the property sold, Noyes be- 
coming the purchaser for $220.00. This amount he ered- 
ited on the Ray note. The latter being dispossessed by the 
sale, declined to make any further payment, and Noyes 
brought suit for the balance. The jury found for the de- 
fendant. Noyes moved for a new trial because the verdict 
was contrary to the evidence and the law. The motion 
was overruled, and he excepted. 


Biance & Kine, by E. N. Broyves, for plaintiff in error, 
No appearance for defendant. 
Buecx.ey, Justice. 


Certain land belonged to Mrs. Carroll. Huntington held 
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a mortgage on it to secure a debt which she owed him. 
Mrs. Carroll sold the land for full value to Ray, taking his 
negotiable note for the price, and giving him her bond for 
titles. In the bond she referred to the mortgage and 
directed Ray to pay it off, giving the direction in a way to 
imply that so much of the price included in the note as was 
necessary to discharge the mortgage should or might be so 
applied by Ray. Mrs. Carroll sold and transferred the note 
to Noyes, who paid for it, not full value, but its value less 
the mortgage debt. Noyes bought with notice of the 
mortgage and of all the facts which control Ray’s rights, 
whatever they are, as against Mrs. Carroll. The mortgage 
was not paid. It was foreclosed, and the land was sold 
under the judgment of foreclosure, Noyes being the pur- 
chaser. He, retaining the land thus acquired, brought suit 
against Ray upon the note, his claim being for the baiance 
after deducting what the land sold for at the mortgage sale. 
The question is, can he recuver ? 

He stands in Mrs. Carroll’- shoes, having taken the note 
from her with notice of all the facts. The land was sold 
away from Ray, not as his property or to pay his debt, but 
as Mrs. Carroll’s property and to pay her debt. Suppose 
she had not transferred the note, and had herself purchased 
the land when sold as her property at the mortgage sale, 
and then dispossessed Ray, could she have collected any 
part of the note without restoring the consideration for 
which it was given, that is, the land? Surely not. We 
can see no propriety in making the amount which the land 
brought at the sale the measure of Ray’s credit on the note. 
If the land had been sold as his, under process against him, 
what it brought would have been his money ; but as it was 
sold under a mortgage fi. fa. against Mrs. Carroll, as her 
property, what it brought was Mrs. Carroll’s money, and 
there is no reason for treating that money as standing in 
lieu of the land, relatively to Ray. What he stipulated to 
get was the land, free from incumbrances, not the proceeds 
of a sale of the land under an incumbrance. The only 
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fact against him is that. under the direction given him in 
Mrs. Carroll’s bond for titles, he ought to have paid off the 
mortgage and protected the property, taking credit on his 
note for the amount so paid; but to make him forfeit the 
land, or somearbitrary part of its value, for omitting to do 
this, would be too harsh. The direction in the bond, con- 
sidering that the mortgage would mature before Ray’s note 
became due, is to be looked at, perhaps, as more in the na- 
ture of a permission than a command. Even treating Ray 
_as having covenanted to discharge the mortgage by the 
application to it of a part of the purchase money which he 
was to pay for the land, the breach of his covenant should 
be followed by his accounting for the actual damages which 
resulted from it, and not by his exclusion from all interest 
in the land through a purchase of the land at the mortgage 
sale by Mrs. Carroll, or Noyes, her transferee. If some 
other person had been the purchaser at that sale, or if 
Noyes stood exempt from the restraints that would have 
rested on Mrs. Carroll had she not transferred the note, we 
might see the way to a different conclusion; but as it is, 
the verdict was correct, and there was no error. 
Judgment affirmed. 








Hupson et al. vs. Tak Mayor, ero., op Marretra. 


[Warneg, Chief Justice, being engaged as presiding officer of the senate during an 
impeachment tria!, was not present at the argument of this case. ] 


Under the constitution of 1877, article 7, section 7, which declares that 
*‘no such county, municipality, or division shall incur any new 
debt except for a temporary loan or loans, to supply casual de- 
ficiencies of revenue, not to exceed one fifth of one per centum of 
the assessed value of taxable property therein, without the assent of 
two-thirds of the qualified voters thereof, at an election for that 
purpose, to be held as may be prescribed by law,” the city of Mari- 
etta has no authority to incur a debt of three thousand dollars in 
order to exchange an old fire engine for a steam fire engine, until 
there has been an election held according to a law prescribing 
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the manner thereof by an act of the general assembly. A mere 
vote on the question of exchange or no exchange, held under no 
law passed by the general assembly to carry into effect the mode 
of avoiding this prohibition on new debts, and held under no law of 
the state or the city prescribed for such an election at any time, 
cannot be held to be such an authorization of a new debt as will 
comply with the constitution and relieve the city from the prohibi- 
tion. Tax-payers are interested to see that their city does not incur 
such debts, except lawfully, and may intervene by applying for aa 
injunction to restrain the municipal authorities from unlawfully in- 
curring such new liabilities. 


Constitutional law. Municipal corporations. Injune- 
tion. Before Judge Lesrer. Cobb County. At Cham- 
bers. May 7, 1879. 


Jertain citizens of Marietta, Hudson eé al., filed their bill 
against the municipal authorities to restrain them from in- 
curring any debt in exchanging a hand fire-engine for a 
steam one. It was alleged that the council had discussed 
the question of making an exchange, and had passed a reso- 


lution calling an election for the purpose of assenting or 
dissenting to the same; that the ballots were marked * ex- 
change” and “no exchange,” and that two-thirds of the 
votes cast were in favor of an exchange; that in making 
such exchange the city will ineur a debt of $3,000.00. 
Various grounds of illegality in the election were alleged, 
but are not material here. 

In regard to the answer, it need only be stated that it 
udmitted the necessity for incurring a debt of $3.900.00, 
but denied that it would impose any new burden of taxa- 
tion on the citizens, as it could be met without a resort to 
such means. 

Affidavits were read in support of the bill and answer. 
The chancellor refused the injunction, and complainants 
excepted. 


W. P. McCcartcuy, for plaintiffs in error. 


W. T. & W.J. Winn; Geo. F. Goser, for defendant. 
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Jackson, Justice. 


The sole question in this ¢gase is, can the city of Marietta, 
since the adoption of the constitution of 1877, make a new 
debt except as provided for in that constitution? We 
think not, under the plain provisions of that fundamental 
law. 

In the 7th section of the 7th article of the constitution 
of 1877, these words appear: “and no such county, muni- 
cipality, or division, shall incur any new debt, except for a 
temporary loan or loans to supply casual deficiencies of rev- 
enue, not to exceed one-fifth of one per centum of the assessed 
value of the taxable property therein, without the assent of 
two-thirds of the qualified voters thereof at an election for 
that purpose to be held as may be prescribed by law; but any 
city, the debt of which does not exceed seven per cent. of 
the assessed value of the taxable property at the time of the 
adoption of this constitution, may be authorized by law to 
increase, at any time, the amount of said debt three per 
centum upon such assessed valuation.” It is not pretended 
that any law has been passed authorizing such increase of 
debt, or to hold such an election as is contemplated in the 
above cited section ; and the election actually held did not 
comply with the constitution. So that it is an effort on the 
part of this city to make a new debt, incurred to procure a 
steam fire engine in the place of an old hand engine, at a 
considerable cost, without complying with that provision of 
our present constitution. It cannot be done. 

The provision is inserted therein to stop, to dam up, this 
deluge of city and county debts which is flooding the country, 
and sinking the best interests of the people. It is made the 
duty of the judiciary to give the provision full effect. 
Section 4, par. 2, art. 1 of constitution 1877. 

Citizens who must pay the taxes unconstitutionally laid, 
if not arrested, have the right to enjoin the collection, and 
the chancellor should have issued the writ at their prayer. 

Judgment reversed. 





SEPTEMBER TERM, 1879. 


Moreland vs. Stephens, sheriff, e¢ ai. 








Morevanp vs. Sreprens, sheriff, e¢ al. 


. There being no provision of law for granting a new trial upon mo- 
tion therefor, on a matter referred in term by consent of parties 
for decision by the judge without a jury in vacation, the denial of 
a new trial in such a case is not error. 

. When error is assigned upon the decision of the judge refusing a 
new trial, and there is no other assignment of error in the bill of 
exceptions, nothing is for review but the one point, and if for any 
reason the new trial was properly refused, the judgment will be 
sustained. 


New trial. Courts. Vacation. Before Judge Bucuanan. 
Heard County. At Chambers. January 27, (879. 


Moreland ruled Stephens, the sheriff, to show cause why 
he should not pay over to him certain moneys in his hands 
for distribution. Whitaker also claimed the fund upon an 
execution held by him. At the September term, 1878, an 
order was taken by consent, providing for the hearing of 
the issues thus formed by the judge in vacation. He ad- 
judged that the sum in controversy be paid out pro rata to 
the two executions. Moreland moved for a uew trial upon 
several grounds. It was overruled and he excepted, the 
sole error assigned being the refusal of such motion. 


Speer & Srerr, by brief, for plaintiff in error. 
C. W. Masry, for defendants. 
BieEckey, Justice. 


1. The remedy given by law to correct the error of a 
judge of the superior court “it: any matter heard at cham- 
bers,” is a bill of exceptions. Code, §4251. And a motion 
for a new trial is not appropriate. Lester vs. Johnson, this 
term. 

2. In the present case, there was no writ of error directly 
upon the decision made by the judge at chambers disposing 
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of the money upon the rule against the sheriff ; that deste 
ion was not excepted to and a bill of exceptions tendered 
and signed, but the dissatisfied party made « motion fora 
new trial, and the overruling of that motion is the subject 
matter of the writ of error now before us, and its only 
subject matter. No other erroris assigned. Now,a motion 
for a new trial not being the remedy to reach any eiror 
which the judge may have committed in his judgment dis- 
posing of the money, it is certain that the refusal to grant 
a new trial was not erroneous. This being a sufficient rea 
son for the decision of the judge now under review, it is 
needless to look for any other. 
Judgment affirmed. 








Curry vs. Tue Mayor aw ALDERMEN OF SAVANNAH. 
> bL 


The property of a municipal corporation in the use of the municipality 
for the public, or held for future use for the public, is not subject 
to levy and sale under execution. 


- 


Municipal corporations. Levy and sale. Before Judge 
Tompkins, Chatham Superior Court. October Term, 1878. 


Several justice court fi. fas. in favor of Curry against 
the Mayor, ete., of Savannah, were levied on a house and 
lot. Defendant filed an affidavit of illegality to each fi. fa., 
one ground of illegality being that defendant is a mn- 
nicipal corporation “and owns the said property levied on 
in that capacity and in the performance of its functions in 
the administration of the powers of government delegated 
to it; and so the deponent says that the said land is not 
subject to levy and sale under execution.” On the hearing 
before the magistrate, he rendered judgment for the plain- 
tiff, and defendant appealed. Inthe superior court plaintiff 
filed a traverse to the affidavits, but it was dismissed as 
coming too late. All the cases were heard together. By 
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consent the affidavit of illegality was amended by adding 
that the property levied on “had been used for a place for 
keeping a fire-engine and apparatus under the ordinances 
of said city, and were at the date of levy held, and likely 
to be used, for such municipal purposes again, but were not 
in such actual use nor used in any manner at the moment of 
levy.” 

Plaintiff demurred to the- amended affidavit; the de- 
murrer was overruld, and the levies dismissed. Plaintiff 
excepted. 


W. W. Montcomery, by brief, for plaintiff in error, 
cited “ Reporter,” vol. VII, p.500; Dillon on Mun. Corps., 
§§446, 615 a, and note, 686; 33 La. An., 6l: 17-Wallace, 
332-8-4; Code, §§$4856, 4557. 


W. D. Harpen, for defendant, cited, Code, §§1672, 
4856-7; Dillon on Mun. Corps , §§446, 100, 39, 64, 65 and 
note, 715; “ Reporter,” vol. VIL, p. 500; 34 N. J., 131, 


133. 
JACKSON, Justice. 


The sole question is, whether a certain lot and tenement 
formerly in use for a fire-engine by the city authorities and 
still held by them for future use in like manner and pur- 
pose, is liable to be levied upon and sold by the sheriff 
under a ji. fa. issned upon a common law judgment ? 

( We think that all property held by the city authorities 
for the public use, health or enjoyment of the people of 
the city, is not so liable to levy and sale. Further, we are 
of the opinion that al] property of every kind held by the 
municipality is presumptively for the public use, and whilst 
perhaps the presumption may be overcome on proof that 
the corporation is holding it for other ma, vs a mere 
investment to reap profits and save taxes, and with no ulte- 
rior purpose to apply the investment to the use or enjoy- 
ment of the public thereafter, yet the onus would be upon 
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the plaintiff in execution to make that proof.) If made, 
then the property so held with no purpose to use it for the 
public at the time of the levy or thereafter, might be sub- 
jected to pay the debt by that process. 

See Adams et al. vs. City of Rome, 59 Ga., 765; Fleishel 
& Kimsey et al. vs. Hightower et al., last term. 

The Maryland case goes even further and exempts all 
property held by a municipality for any purpose. Darling 
vs. City of Baltimore, 48 Md., Law Reporter, vol. VII, 
p- 500. 

Our opinion given above goes far enough on the same 
line for all practical purposes and is, we think, sound and 
reasonable. 


Judgment affirmed. 


Henperson vs. Hitt. 


After a claimant has litigated through a claim case and the property 
has been found subject, and a judgment of affirmance has been 
rend+red by the supreme court, he is concluded as to the validity and 
binding force of the original judgment between the creditor and 
the debtor, on which the levy rested, and will not be heard to ques- 
tion the same by motion or otherwise. 


Claim. Judgment. Before Judge Lester. Paulding 
Superior Court. August Adjourned Term, 1878. 


Henderson, a purchaser of property from Roberts, against 
whom Hill held a judgment, moved to set aside the same 
upon the following grounds: 

1. Because there was no verdict of a jury upon which 
to enter up any legal judgment for the plaintiff, a plea 
having: been regularly filed at the March term, 1568, the 
appearance term. 

2. Because there was no judgment rendered by the court 
as required by the constitution and laws of Georgia. 

He also moved to set aside the verdict and judgment 
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ladies the pense subject § in a claim case arising upon a 
levy of Hill’s execution against Roberts upon the property 
purchased by him, and in which he was the claimant. This 
motion was based upon the following grounds: 

1. Because the judgment upon which the plaintiff's exe- 
cution issued was dormant and void, and was so before the 
levy was made. 

2. Because a sale under said execution would not divest 
the title of the defendant. 

Hill resisted these motions upon the following grounds: 

1. Because the said verdict and judgment having been 
regularly rendered on the trial of the claim case on April 
17th, 1876, and having been on February 7th, 1877, on claim- 
ant’s motion for a new trial, sustained, which judgment was 
affirmed in the supreme court, and such affirmance made the 
judgment of this court, they cannot again be reviewed and 
inguired into. 

2. Because on the trial of said claim on April 17th, 1876, 
said execution of plaintiff against Roberts, issued on Feb- 
ruary 14th, 1874, froma judgment rendered on February 3d, 
1869, and levied on February 24th, 1874, upon the land 
claimed, was tendered to claimant’s counsel, and was ad- 
mitted in evidence without objection; hence said trial 
having resulted in a verdict and judgment finding the prop- 
erty subject, and the same having been sustained by this 
court, and affirmed in the supreme court, claimant cannot 
object to said fi. fa. on account of the clerical omission of 
the clerk to insert therein the day and term of the court 
when said judgment was rendered, and any other irregu- 
larity then patent on said fi. fa. — 

3. Because the judgment against Roberts is not dormant 
aud void, and was not when the levy was made. Judgment 
was regularly rendered under an order of court on Febru- 
ary 3d, 1869, the defendant having filed no issuable defense 
on oath, the suit being on a promissory note. Here follows 
a recital substantially as stated in the preceding ground. 

The remaining grounds are covered by the above. 
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Evidence was introduced sustaining the facts as stated in 
the answer filed by Hill. The motions were overruled, and 
Henderson excepted. 


Inwin, McCcrarcuy & Irwyy, for plaintiff in error. 
J. O. Garrrett; Dabney & Foucus, for defendant. 


BLEcKLEy, Justice. 


The claim case was finally disposed of by a judgment of 
affirmance in this court. The case is reported in 59 G@a., 
595. To say nothing of the other obstacles to the success 
of the motion afterwards made to set aside the judgment 
in favor of [ill against Roberts, the motion came alto- 
gether too late; for Henderson, the movant, had litigated 
with Hill through the claim case, and that very judgment 
was at the bottom of the levy which that case involved. 
Whatever cause against its validity could now be shown, 
ought to have been shown then. 63 Ga., 224. 

The motion made to set aside the verdict and judgment 
finding the property subject, that is, the verdict and judg- 
ment in the claim case, is beset with the same difficulty. If 
indeed the plaintiff's jndgment against Roberts was dor- 
mant and void when the levy was made, the time to urge 
it was wien the claim case was upon trial. The finding of 
the property subject, and adjudging that the 7. fa. proceed, 
amounted to an adjudication that there was a living judg- 
ment, and that the property must be sold to satisfy it. 

Judgment aftirmed. 
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Lester vs. JouHnson et al. 


. If the record shows that the judgment excepted to be right, it 
matters not on what ground the superior court rested the judg- 
ment. 

. Where it was ordered in term, by consent of counsel, that the 
cause be heard and determined by the presiding judge in vacation 
without the intervention of a jury, with right of exception to either 
party, as though tried by a jury, and where the case was so heard 
and determined in vacation, and entered on the minutes nunc pro 
tune at the next term of the court, and counsel then filed a motion 
for a new trial made before the judge in vacation some time after 
the decision of the case though within thirty days thereafter, and 
the court dismissed the motion because it was too late : 

He/d, that the party complaining of the decision so made in vacation 
had no legal right to make a motion for a new trial of the case, but 
that his remedy was by bill of exceptions to this court from the 
judgment of the judge made in vacation, and that therefore the 
judgment dismissing the motion for a new trial is right. 


Practice in the Supreme Court. Judgment. Practice 


in the Superior Court. New trial. Before Judge Spreerr. 
Spalding Superior Court. August Term, 1878. 


The case was a rule against an attorney. At the Feb- 
ruary term, 1878, of Spalding superior court, an order was 
taken authorizing the presiding judge to hear and deter- 
mine the law and facts in vacation, with right of exception 
as though tried by a jury in term’time. On the 17th of 
May, 1878, the judge determined said case. Mrs. Lester’s 
attorneys prepared their motion for a new trial and brief of 
evidence, and on the 7th of June, 1878, the evidence was 
agreed on and the attorneys for Lovett acknowledged ser- 
vice on the motion for new trial. On the 14th of June, 
1878, the motion and agreed evidence were submitted to and 
approved by the presiding judge. On the second day of 
the next term (August 6th, 1878,), the motion was filed in 
the clerk’s office of Spalding superior court, and during said 
term dismissed on motion without a hearing on its merits, 
on the ground that it was not made in time. Movant ex- 
cepted. 
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S. C. McDanttt, for plaintiff in error. 
Boynton & Dismuxe; H. C. Pexpies, for defendants. 
JACKSON, Justice. 


1. The motion to dismiss the motion for a new trial was 
predicated upon a reason, and that reason is that the 
movant did not move in time; and the presiding judge 
seems to have based his judgment dismissing the new trial 
upon the same reason. But it is immaterial for what 
reason a judge grants an order or rendersa judgment if the 
judgment itself be right—especially if the judgment finally 
dispuses of the case by dismissing it. The judgment of the 
court in this case, for instance, dismissed the motion for a 
new trial, and thereby disposed of it forever. The court 
did so because the motion for a new trial was not made in 
time, but if the ease was such an one that the motion could 
not be made at all—at no time—it is clear that the judge 
did right to dismiss it. And hence the propriety of the 
practice of this court to sustain a judgment that is right, no 
matter for what reason the court below rendered it. It isthe 
judgment which is complained of, it is that act of the court 
which this court reviews—it is not the reasons, right or 
wrong, which are given below for the judgment. And so 
it has been very often rnled—see 55 Ga., 572; 59 Ga., 
799, and many other cases. 

2. There is no law that we know of which authorizes 
a motion for a new trial of a cause tried before a judge at 
chambers. The remedy is by exceptions to the judg- 
ment and rulings of the judge in such cases. That thelaw 
provides for; but it does not for the motion to hear the 
ease again before the same judge at chambers, or before the 
superior court in term. The party may except and bring 
the case to this court on his exceptions within thirty days 
from the ruling in vacation, Code, §4251; but we are not 
aware of any law which empowers him to move the judge 
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at chambers for a new trial. The judge at chambers has 
no power to hear and determine such a motion, unless an 
order to that effect was passed in term; and no motion for 
a new trial can originate in vacation. In this case the party 
did not even make the motion when the judge heard the 
case or rendered the decision, but did so at another time— 
purely in vacation—and disconnected entirely from the 
order to hear and determine the case. 

Such a proceeding is wholly without authority of law, 
and cannot stand at all. See Code, §§246, 247. 

Even if the order in express terms had authorized the 
motion for a new trial to be made, it ought to have been 
made, if it could be made at all, within thirty days, for that 
is the time within which he could except; but that could 
not be done then in this case, perhaps, because it would origi- 
nate in vacation; and if made and filed at the next term, 
as seems to have been afterwards attempted, it would be too 
late, as the judge held, by analogy to the time prescribed 
for bills of exceptions. 

It is unnecessary, however, in this case to consider that 
view of the case, because there was no reservation of the 
right to move for a new trial, but only of the right to ex- 
cept. To except is one thing, to move fora new trial is 
another. It is true that the order for the hearing gives the 
right to except as beforea jury, but that means to except to 
the rulings of the court in admitting or rejecting evidence, or 
deciding law points as if before a jury. It cannot mean to 
move for a new trial, because you can move for a new 
trial before another jury, for who ever heard of a jury be- 
fore a judge of the superior court in vacation. It means 
the right to except and by bill of exceptions to bring the 
ease here. And that gives the party excepting all his 
rights ; for he can except to the judgment on the facts in 
such a case as this, where law and facts are submitted to 
the judge, as well as to the judgment on the law. See 45 
Ga., 167. 

There being no authority of law for the motion for a 
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new trial of a judgment rendered by a judge of the superior 
court in vacation, the motion was properly dismissed, and 
the judgment dismissing it is affirmed. 

Judgment affirmed. 


Morton, guardian, vs. Sins. 


. In issuing a commission to examine a person alleged to be imbecile 
from oid age or other cause, and incompetent to manage his estate, 
and in appointing a guardian for such imbecile person on the report 
of the commissioners, the ordinary exercises a special and limited 
jurisdiction. The proceedings are summary and must be construed 
strictly. They should show on their face such facts, especially 
touching the giving of notice, as will authorize the judgment ap- 
pointing a guardian. 

2. If the nearest adult relatives of the alleged imbecile are themselves 
the petitioners for the appointment of a guardian, the ten days 
notice provided for in section 1855 of the Code, should be given to 
three of the next nearest, or if there be no adult relatives within 
this state except the petitioners, then, in order that the spirit of the 
section as well as of the general law may be observed, the ordinary 
should either require the ten days notice to be given to the alleged 
imbecile himself, or else designate by order a guardian ad litem to 
receive the notice for him. 

A commission issued without the requisite notice, and neither pre- 

ceded nor followed by the appointment of a guardian ad litem, is 

not aided by the presence of the imbecile and his representation by 

counsel, even where the counsel gives his consent to the judgment 

appointing the guardian, it appearing that the commission was exe-: 
cuted on the next day after it was issued, and that the judgment 

followed immediately. The object of the notice is that there may 

be due warning to make objection for legal cause to the commission 

or any of the commissioners, as well as to prepare for adducing evi- 

dence on the main question. 


Guardian and ward. Ordinary. Jurisdiction. Lunatic. 
Service. Judgment. Before Judge Porrtz. Oglethorpe 
Superior Court. April Term, 1879. 


On February 10, 1879, William H. Sims, of Lowndes 
county, Miss., and S. A. M. Morton and John B. Morton, 
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of Oglethorpe county, Georgia, filed their petition in the 
court of ordinary of the county last aforesaid, representing 
that James 8. Sims, of said county, on account of imbe- 
cility from infirm health and old age was incapable of man- 
aging his estate, and liable under the laws of Georgia to 
have a guardian appointed in his behalf; that they were 
the three nearest adult relatives of said imbecile residing in — 
this state to whom notice could be given under the statute. 
The premises considered, they prayed that a commission be 
issued to eighteen discreet and proper persons, one of whom 
should be a physician, requiring any twelve of them, in- 
cluding the physician, to examine by inspection said James 
S. Sims, and to examine witnesses on oath if necessary as 
to his condition and capacity to manage his estate, and to 
make their return touching said inquiry as required by law, 
and that upon such return being made in accord with the 
allegations of this petition, that the court would appoint 
said John B. Morton guardian, ete. 

On the same day the ordinary issued a commission as 
prayed for. On the succeeding day the commissioners re- 
ported their finding to be in accordance with the allega- 
tions of the petition. Whereupon the ordinary passed 
an order reciting the foregoing report, and appvinting John 
B. Morton guardian of the person and property of said 
James §. Sims, upon his giving bond and security in the 
sum of $20,000.00, and taking the oath required by law. 

On March 5th thereafter, James S. Sims moved that the 
judgment appointing the guardian be set aside on the fol- 
lowing grounds: 

1. Because the movant was never served with a copy of 
the proceedings on which said judgment was based, nor did 
he waive service, or authorize any one to make such waiver 
for him. 

2. Because the petition does not bear date ten days before 
the same was heard and determined. 

3. Because no guardian ad litem was appointed by the 
court to represent movant, when the pleadings show that 

V 6119 
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his three nearest adult relatives were the petitioners, and 
as such proceeding against him. 

4. Because the record does not show that the movant 
was examined by inspection as required by law, or in any 
other manner examined by the commission or court. 

5. Because the order of the ordinary does not recite a 
compliance with the requisition of the law as to notice of 
the proceedings, nor does the record anywhere show such 
compliance. 

Service of the motion was had, and by consent it was 
heard on April 14th following. At the hearing, petitioners 
prayed that the judgment rendered on February 11 past, 
be so amended as to state the fact that the said James §S, 
Sims was then and there present at the trial, and represented 
by Samuel Lumpkin, an attorney of this court, as his coun- 
sel, and that said counsel consented tosaid judgment. The 
amendment was ordered over the objection of counsel for 
movant. The ordinary then overruled the motion to set 
aside the judgment appointing the guardian. From this 
decision James 8. Sims appealed to the superior court. On 
the hearing in that tribunal, the judgment of the ordinary 
was reversed, and the appointment of the guardian ordered 
vacated. To this judgment Morton, guardian, excepted. 


Samvuet Lumpxin; W. G. Jonnson; H. K. McCay, for 
plaintiff in error. 


MoWuorter Bros.; Jno. C. Reep; J. T. Ortver; Pat. 
Cook Jr., for defendant. 


BLEck.ey, Justice. 


1. The proceedings to put Dr. Sims under guardianship 
did not take place in the court of ordinary proper. In 
issuing the commission, and in appointing the guardian, the 
ordinary exercised a special and limited jurisdiction, regu- 
lated by sections 1855 and 1856 of the Code. The proceed- 
ings which these sections provide for are swift and summary, 
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and must therefore be construed strictly. They should show 
on their face such facts, especially touching the giving of no- 
tice, as will authorize the legal appointment of a guardian. 
This degree of strictness holds as to all courts of limited 
jurisdiction. 9 Ga., 185; 12 76. 424; 13 /d., 68. In 
ruling upon the motion to set aside the judgment appoint- 
ing a guardian for Dr. Sims, the question is, whether upon 
the face of that judgment, reading it in connection with 
the balance of the record to which it belongs, enough ap- 
pears to show that it was duly rendered. The trial is to be 
by inspection, and consists only in comparing the judgment 
and its preliminaries with the law. 

2. After declaring that ordinaries may appoint guardians 
for idiots, lunatics, persons insane or deaf and dumb, hab- 
itual drunkards, and for “ persons imbecile from old age or 
other cause, and incapable of managing their estates,” the 
Code goes on to point out the mode of procedure as fol- 
lows: $1855. “Upon the petition of any person on oath, 
setting forth that another is liable to have a guardian ap- 
pointed under the provisions of this article, the ordinary, 
upon proof that ten days’ notice of such application has 
been given to the three nearest adult relatives of such per- 
son, or that there is no such relative within this state, shall 
issue a commission directed to any eighteen discreet and 
proper persons, one of whom shall be a physician, requiring 
any twelve of them, including the physician, to examine 
by inspection the person for whom guardianship is sought, 
and to hear and examine witnesses on oath, if necessary, as 
to his condition and capacity to manage his estate, and to 
make return of such examination and inquiry to the said 
ordinary, specifying in said return under which of said 
classes they find him to come. Such commissioners shall 
be first sworn by a justice of the peace, ‘ well and truly to 
execute the said commission to the best of their skill and 
ability,’ which oath shall be returned with their verdict.” 
§1856. “Upon such return finding the person to be as 
alleged in the petition, or within either of said classes, the 
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ordinary shall appoint a guardian for him.” There is 
to be a petition on oath, with prvof of ten days’ notice 
of the application to three of the nearest adult relatives, 
or proof that no adult relative of the a!leged imbecile is 
within this state. The proof made was only that the peti- 
tioners themselves were the three nearest adult relatives 
residing in this state, to whom notice could be giveu under 
the statute. Of course, it would be absurd for the peti- 
tioners to give notice to themselves of their own application, 
and this being so, they are not the relatives appointed by 
the statute to receive notice. They are simply to be 
counted out, just as if they were not relatives at all, and 
the notice ought to have been given to the three next near- 
est relatives within the state, and the ordinary had no power 
to issue the commission without proof that it had been 
given, or else that there was here no adult relative to be 
notified. The scheme of the statute is to serve notice upon 
three, if that many are here, and if there be less than that 
many, upon two or one, as the case may be. If none is 
here, then according tu the letter of the statute, the ordi- 
nary may proceed upon proof of that fact; but, we think, 
as matter of practice, and to comply with the spirit of the 
statute, as well as of the general law, it would be better for 
the ordinary to require the notice to be given to the alleged 
imbecile himself, or else designate by order a guardian ad 
litem to receive notice for him. It is, to say the least, 
doubtful whether the property of an adult citizen can be 
taken out of his custody and committed to guardianship 
without previous warning served either upon him or upon 
some person duly constituted by law or by some legal tribu- 
nal to be notified in his stead. “If it was unreasonable, in 
the opinion of the Roman governor, to send a prisoner and 
not to signify withal the crimes alleged against him, the 
law judges it to be equally so, to pass upon the dearest 
civil rights of the citizen, without first giving him notice of 
his adversary’s complaint.” 6 Ga., 483. “The truth is, 
that at the door of every temple of the laws in this broad 
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land, stands justice, with her preliminary requirement upon 
all administrators—‘ You shall condemn no man unheard.’ 
The requirement is as old at least as magna charta. It is. 
the most precious of all gifts of freedom, that no man be 
disseized of his property, or deprived of his liberty, or in 
any way injured, ‘2st per legale judicium parium suorum, 
vel per legem terrae”” 5 Ga., 516. “It is a principle of 
natural justice which courts are never at liberty to dispense 
with, wnless under the mandate of positive law, that no 
person shall be condemned unheard.” 9 Ga., 188. In the 
present case, however, the petitioners did not carry their 
proof far enough to enable the ordinary to issue the com- 
mission even on the letter of the statute, for they neither 
proved notice to any relative, nor that there was no relative 
to be notified. They treated themselves as representing 
both sides of the case because they were the nearest rela- 
tives, whereas, there is no hint in the statute that those 
whose duty it is to give notice are competent to receive it, 
or that it will be dispensed with because they would be the 
persons to be notified if others and not themselves were 
petitioners. Nothing is more certain than that there was a 
failure to comply with the statute in respect to the im- 
portant step of notice, and for that defect in the proceed- 
ings the judgment appointing the guardian was properly cet 
aside. 

3. We think there was not any saving efficacy in the fact 
that Dr. Sims was present at the so-called trial, and was also 
represented by counsel, even if the counsel did consent to 
the judgment. The system of the statute is one of coercion, 
not of consent. If a man is really an imbecile he is inca- 
pable of consenting, and what he does by his counsel is no 
better than if he did it in person. Any consent of couneel 
is at bottom the consent of his client—nothing more. It is 
not pretended that either of them was before the ordinary 
when the commission was issued, or that there was any op- 
portunity afforded to object to that part of the ordinary’s 
action. The misstep was in issuing the commission, without 
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requiring the petitioners to comply with the law as to 
notice. The object of notice is that there may be due 
. warning to make objection for legal cause to the commis- 
sion or any of the commissioners, as well as to prepare for 
adducing evidence on the main question. The notice is to 
precede by ten days the issuing of the commission. Why is 
this, if not for both of the purposes which we have specified ? 
There was too much haste. The commission issued one 
day, was executed the next, and the judgment appointing 
the guardian followed immediately. Action, trial and judg- 
ment in two days, and nu previous notice! The surprise 
and shock of such swift inquisition into an old gentleman’s 
wits might so confound him as to prepare him for consent- 
ing, through his counsel, to being adjudged an imbecile. 
Judgment affirmed. 


GeERDING, surviving partner, vs. ANDERSON, Starr & 


ComMPANyY. 


To require the superior court to consolidate three actions on three 
promissory notes into one, the defendant must make it appear to the 
court either that he has no defense, or that the defense is the same 
to all of the notes; and in the latter case he must aver what that de- 
fense is, so that the court may adjudge whether it be the same in 
all the cases. 


Practice in the Superior Court. Before Judge Lawson. . 
Putnam Superior Court. March Term, 1879. 


Gerding, surviving partner, was defendant in three suits 
brought on promissory notes in Putnam superior court by 
Anderson, Starr & Co. He moved to consolidate them, 
stating in his motion “that if there is any defense at all 
filed to said suits, it will be the same in each case, and pe- 
titioner therefore moves the court to allow said cases to be 
consolidated, in order to save petitioner expenses, costs, 
etc.” He introduced no evidence in support of the motion. 
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Plaintiffs made a counter-showing, tothe effect that when 
the notes were presented for payment, defendant said he 
would pay them in the fall; but if they were sued, he 
would remove the cases to the United States court, and thus 
gain time. Plaintiffs’ counsel brought suit on each note 
separately, each one being under $500.00, but the aggregate 
being more than that amount. He urged that the motion 
to consolidate was really made for the purpose of obtaining 
a removal. The motion was overruled, and defendant ex- 
cepted. 


W. A. Rew; W. B. Wrnertecp, for plaintiff in error. 
W. F. Juenxins, by brief, for defendants. 


JACKSON, Justice. 


This was a motion to consolidate three suits on three 
notes into one action. There can be no doubt of the right 
of the defendant ordinarily to consolidate, if there be no 
detriment thereby to the plaintiff on the merits of the cases. 
To show that there will be no hurt to the plaintiff, de- 
fendant must show either that he has no defense, or that 
the same defense applies to all the cases, and in order to 
show the court the latter fact, he must disclose what that 
defense is. For it is for the court to decide whether the 
facts make the defense the same in each case. If the con- 
solidation will work harm to the plaintiff, or if it would make 
the aggregate sum sued for so large as to oust the jurisdic- 
tion, and on the same principle, if it would make him try 
different issues on different pleas in one case to several 
notes, the consolidation will not be allowed. Code, §3261. 
13 Ga., 201; 35 Ga., 82; 45 Ga., 96, 124. 

The defendant not having made it appear upon what de- 
fense he relied to defeat these notes, or each of them, so 
that the court could see the transaction, and judge of the pro- 
priety of the consolidation, this court will not reverse the 
judgment which refused the motion to consolidate. 

Judgment affirmed. 
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Vickers, by next friend, vs. Taz Artanta & Wast 
Pomr Ratroap Company. 


Where the law raises a presumption of negligence against the defend- 
ant by reason of the mere fact that the physical injufy was inflicted 
by means of running its locomotive, and where, owing to special 
circumstances touching the conduct of the engineer towards the 
plaintiff, a child of only ten years of age, it is not altogether certain 
that the presumption is rebutted; and where, on account of the 
plaintiff's tender years and his consequent immaturity of under- 
standing, he is not amenable to so high a standard of diligence in 
regard to his own safety as that which adults are obliged to observe, 
the case made by the plaintiff’s evidence is more properly one for 
the jury than for the court, and a motion for a non-suit should be 
denied, 


Railroads. Non-suit. Before Judge Buchanan. Camp- 
bell Superior Court. February Term, 1879. 


Vickers, by next friend, brought case against the railroad 
company for a personal injury, laying his damages at 
$20,000.00. He alleged, in brief, that he was a minor, 
about ten years of age; that the injury was cansed by the 
negligence of defendant’s agents in allowing the plaintiff 
and others to get on and jump off the cars while in motion ; 
that the engineer who ran the engine that did the injury 
told the plaintiff to jump on the engine while in motion, 
and only one or two days before the injury occurred, said 
engineer put plaintiff on the engine while in motion, and 
then and there traded and carried on a traffic with plaintiff 
for ground-peas, and told him to come back on the day of 
the injury to get his pay, and it was in accordance with 
such request that plaintiff returned, and in jumping on 
the engine while in motion, fell, through which the train 
ran over his left leg, rendering amputation necessary ; that 
by reason of his tender years he was unable tu judge of the 
danger to himself from such course of conduct. 

The facts as sworn to by the plaintiff, made, in substance, 
this case : 

Plaintiff, a little boy between nine and ten years of age, 





SEPTEMBER TERM, 1879. 307 


Vickers, by next friend, vs. The Atlanta & West Point Railroad Co. 


was in the habit of selling ground-peas, apples, etc., to the 
passengers and defendant’s employes on trains as they 
passed through the town of Fairburn. Martin was passing 
through such town, running the engine of a train. He 
called to plaintiff, who was engaged in selling ground-peas. 
The train was running very fast, but plaintiff responded to 
his call, and when he reached the engine the brakeman or 
fireman took his basket up on the tender, and by the time 
he had climbed up on the engine they had the ground-peas 
measured out. Martin offered him his pay in large bills 
but did not have any small change. Said he would pay 
him the next time he came up. When the engine stopped 
plaintiff got off and returned to the cab. He went to the 
train the next morning, but Martin did not have the change, 
said he would bring it the next evening. At theappointed 
time plaintiff went to get up on the engine as it was mov- 
ing, his foot slipped and he fell under it and was thus in- 
jured. The engine was running fifteen or twenty miles 
per hour when he sold the ground-peas to Martin, and about 
fifteen miles per hour when he was hurt. The train ran about 
one hundred yardsafter the injury before stopping Knows 
now that it is dangerous for boys or men to attempt to get on 
trains when running fifteen or twenty miles per hour, but 
did not know it then. He was so small that he did not 
know anything about the engine. 

Much other testimony was introduced, principally as to 
extent of injury, amount of damage, etc., not deemed mate- 
rial here. On motion of defendant the court ordered a non- 
suit, and plaintiff excepted. 


L. R. Ray; L. H. Fearserston; W. F. Wricur; L. S. 
Roan, for plaintiff in error. 


N. J. Hammonp; Tuomas W. Lartuaw, for defendant. 


BLEcKLEY, Justice. 


Non-suit is a process of legal mechanics: the case is 
chopped off. Only in a clear, gross case is this mechanical 
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treatment proper. Where there is any doubt another 
method is to be used—a method involving a sort of mental 
chemistry ; and the chemists of the laware the jury. They 
are supposed to be able to examine every molecule of the 
evidence, and to feel every shock and tremor of its proba- 
tive force. i 

The present is not quite a case for non-suit, though its 
neighborhood to that class seems very near. In section 
3033, the Code affirms that “a railroad company shall be 
liable for any damage done to persons, stock, or other pro- 
perty, by the running of the locomotives or cars or other 
machinery of such company, or for damage done by any 
person in the employment or service of such company, 
unless the company shall make it appear that their agents 
have exercised all ordinary and reasonable care and dili- 
gence—the presumption in all cases being against the com- 
pany.” The next section provides that “no person shall 
recover damages from a railroad company for injury to 
himself or his property, where the same is done by his con- 
sent, or is caused by his own negligence; if the complain- 
ant and the agents of the company are both at fault, the 
former may recover, but the damages shall be diminished 
by the jury in proportion to the amount of default attrib- 
utable to him.” Still another section, 2972, declares that 
“if the plaintiff, by ordinary care, could have avoided the 
consequences to himself caused by the defendant’s negli- 
gence, he is not entitled to recover; but in other cases the 
defendant is not relieved, although the plaintiff may in 
some way have contributed to the injury sustained.” Con- 
struing the three sections together, we discover that a pre- 
sumption of negligence is raised against the company from 
the mere fact of inflicting the injury, and that on combin- 
ing that presumption with the whole sum of the evidence, 
one of four results may follow: First, if the presumption 
is totally overcome, the verdict should be for the company ; 
secondly, whether it is overcome or not, if the plaintiff 
either caused the injary by his own negligence or could by 
ordinary care have avoided it, the verdict should still be 
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for the company; thirdly, if the plaintiff was faultless, 
neither contributing to the injury nor omitting ordinary 
care to avoid it, the verdict should be against the company 
for full damages ; and, fourthly, if the plaintiff contributed 
to the injury, but did not himself cause it, and could not 
have avoided it by ordinary care, the verdict should be 
against the company, not for full damages, but for the dam- 
ages diminished in proportion to the default attributable to 
the plaintiff. The actual case under the evidence, is com- 
plicated with several special circumstances, such as the pre- 
vious conduct of the engineer towards the plaintiff, the 
plaintiffs tender age, the degree of parental control exerted 
over him, ete. In 27 @a., 350, there was no statutory pre- 
sumption to be rebutted, nor was the question of non-suit 
raised or discussed. In 56 Ga., 72, the injury sued for was 
the homicide of an employe, and as in such a case any 
fault whatever on the part of the employe would defeat a 
recovery by reason of section 3036 of the Code, and as the 
contributory negligence was manifest, the non-snit was sus- 
tainable. The case at bar seems more in line with that re- 
ported in 59 Ga., 593, and with various other authorities 
which we have examined ; amongst them, 38 N. Y., 445; 
60 7b., 326; 64 7b, 13; 67 7b., 417. The jury ought to 
deal with it. 
Judgment reversed. 


Hout vs. Harris. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.]  ~ 


Upon breach of a bond to make title to land, where the purchaser 
buys up the outstanding title thereto, the measure of damages is 
what the outstanding title actually cost him ; and on a suit by the 
vendor for the purchase money, such actual cost only can be set 
off against the note. 


Damages. Title. Before Judge Hoop. Worth Superior 
Court. April Term, 1879. 
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Hull vs. Harris. 


Reported in the opinion. 


Warren & Hosss, for plaintiff in error. 
D. H. Pops, for defendant. 


JACKSON, Justice. 


This suit was brought by Henry Hull to recover ona 
note given by defendant to John S. Linton for a tract of 
land for which Linton had executed a bond for title to the 
defendant. The defendant was in possession of the land sold 
him, but alleged that one of the lots had been previously 
mortgaged and sold by Linton, and that he had been forced 
to buy up the outstanding title to that lot. The jury found 
for the defendant. 

The evidence is conflicting whether or not this lot was 
embraced in the prior conveyances of Linton; but even if 
it had been, there is no evidence to support the verdict. If 
the defendant was obliged to buy up the outstanding title 
to the lot, his measure of damages is what it cost him. Code, 
$2949; 17 Ga., 602. There is no evidence what he did 
have to pay for it; therefore there is no evidence of his 
damages ; therefore the verdict for the defendant allowing 
him the whole balance of the note is without any evidence 
to support it. 

The rule is sound. A purchaser ought not to retain pos- 
session of land sold him, and buy up outstanding titles for 
little or nothing, and then have himself credited with the 
full value of what the land is worth. 

The verdict being without evidence, a new trial must be 
granted. 

Judgment reversed. 
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Jackson & Co. et al. ve. Rainey. 


Jackson & Company ef al. vs. Raney. 


Where a widow entitled to dower is in possession of the dwelling- 
house, though the dower bas not been assigned, she needs no injunc- 
tion to restrain a creditor of the husband from causing a sale of the 
premises under execution, or to restrain the sheriff, before any sale 
has taken place, from turning her out and putting the purchaser in. 
She can give notice, at the sale, of her rights, and purchasers will 
buy subject thereto; and if they disturb her lawful possession it will 
be at their peril. 


Injunction. Dower. Before Judge McCurtcuen. Bar- 
tow County. At Chambers. November 19, 1879. 


Mrs. Rainey filed her bill against certain judgment cred- 
itors of her deceased husband, and the sheriff of Bartow 
county, setting up her right to dower, though not yet 
assigned for reasons stated, her possession of the dwelling 
house, and praying that the defendants be enjoined from 
selling such house under execution, and interfering with 
her occupancy, ete. 

The injunction was ordered, and the creditors excepted. 


T. W. Akin; Broytes & Jones, for plaintiffs in error. 
A. Jounson, by Jackson & Lumpkin, for defendant. 


Burck.ry, Justice. 


The complainant cither has or has not the dower right 
in the dwelling of her late husband, which she alleges in 
her bili. If, under the special circumstances, she has not 
the right, she is not entitled to any injunction ; and if she 
has the right, she needs none. The Code, in section 1768, 
provides “that the widow is entitled to the possession of 
the dwelling-house from the death of her husband, and _be- 
fore dower is assigned.” The complainant has possession, 
and if her theory of her rights be correct, she need not care 
whether the sheriff sells the property as that of her deceased 
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husband or not. She can give notice, at the sale, of her 
rights, and purchasers will buy subject thereto, and they 
cannot disturb her lawful possession but at the peril of answer- 
ing as trespassers. It is not to be anticipated that they will 
attempt such athing. Because the sheriff sells, it by no 
means follows that an entry will be made upon her, either 
with his assistance or without it. If injunction ever should 
be necessary, certainly an application for it now is prema- 
ture. 
Judgment reversed. 





Stoxss vs. Tier. 


([WaRner, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


. The evidence being conflicting but sufficient to uphold the verdict 
of the jury for either party, and the presiding judge having de- 
clined to set it aside, the rule of this court is inflexible not to inter- 
fere unless some error of the court on the trial is made tu appear in 
the record. 

. If the proprietor of a toll-bridge knows of a defect therein, danger- 
ous to passengers and likely to result in damage, and the dangerous 
defect is not exposed so that the passenger can also see it, and tak- 
ing toll from the passenger, allows him to cross without warning, 
the proprietor is liable for damages; aliter, if the defect is not dan- 
gerous and likely to result in damage, but in the judgment of the 
proprietor slight and thought to have been safely repaired ; and a 
request to charge which does not guard this distinction was prop- 
erly refused. The proprietor of a bridge is only liable for ordinary 
care and diligence, and beyond this is not an insurer. 


New trial. Roads and bridges. Damages. Negligence. 
Before Judge Crisp. Dougherty Superior Court. April 
Term, 1879. 


Stokes sued Tift for injuries resulting to him from the fall- 
ing in of a toll-bridge belonging to defendant, while he was 
crossing it. Plaintiff claimed that the bridge was defective 
and dangerous, and that the defendant knew of the defect. 
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Defendant claimed that prior to the accident the bridge 
appeared to have settled a little on one side; that he em- 
employed competent laborers and had them to make such 
repairs as seemed necessary, and that to all appearances the 
bridge was sound and in good condition at the time of the 
accident. 

The jury found for the defendant. Plaintiff moved for 
a new trial which was refused, and he excepted. 

For the other facts see the opinion. 


D. P. Hutt, for plaintiff in error. 


D. H. Pops, for defendant. 


JACKSON, Justice. 


1. The case was for damage received by plaintiff in person 
in crossing a toll-bridge of defendant. The verdict is for 
defendant. The evidence is conflicting, but is sufficient to 
sustain the verdict. 

2. The error of law complained of is that the court de- 
clined to charge the jury that “when there is a defect in a 
toll-bridge which is not open and exposed to all, and the 
proprietor of the bridge knows of the defect, and allows 
persons to cross on the bridge and takes toll for crossing, 
then the proprietor is liable for damages resulting from said 
defect.” We think that the charge requested is too broad. 
If the proprietor knew that the defect in the bridge was 
dangerous and likely to result in the damage, then we would 
hold him liable; but not for any defect, however slight, 
which, contrary to his expectations and belief, resulted in 
unforeseen and unexpected damage. He is only liable for 
ordinary care. 53 Ga., 47, Tift vs. Towns. That case 
arose on the eame state of facts as this, and covers this. It 
is presumed that the law was given in accordance with the 
ruling there, and the court there say that the evidence is 
sufficient to uphold a verdict for either party. Besides, the 
request is too broad in this that its language is “open and 
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exposed to all,” whereas this plaintiff may have known as 
much about it as the proprietor did. See also the same case 
—Tift vs. Towns—decided this term—where we uphold 
the verdict for plaintiff in part on similar facts as here ; and 
though it looks odd for juries to give different verdicts on 
similar facts, yet that is their business. Our rule, as a re- 
viewing court, is one of law, and it is not to interfere with 
the jury on conflicting facts where the presiding judge de- 
clines to do so. 
Judgment affirmed. 


McEvoy vs. Hussty, president, ete. 


. The president of a corporation cannot maintain a possessory war- 
rant in his own name to recover possession of corporate property of 
which he has had no prior possession either as an officer or an in- 
dividual. In the present case, the corporation is not a party to the 
proceeding, and though the plaintiff in the warrant was president of 
the corporation, and described himselfas such, the judgment award- 
ing posession to him was erroneous, 

. Where a corporation, not the officer representing it, is the complain- 
ing party, the affidavit made to obtain the warrant must negative 
the consent of the corporation (not the consent of the officer) to the 
disappearanc2 of the property, and allege that the corporation does 
in good faith claim, etc. 


Possessory warrant. Corporation. Before Judge Tomr- 
Kins. Chatham Superior Court. October Adjourned 
Term, 1878. “ 


This case arose upon the following affidavit : 


“State ofr GEorcra—Chatham County. 
‘To any lawful constable to execute and return. 

Personally came William Hussey, President of the St, Patrick's 
Total Abstinence and Beneficial Society, incorporated under the 
laws of this state, who on oath says, that on the 19th day of May, 
1878, 1 minute-book, 1 roll-book, 1 receipt-book, 1 voucher-book, 1 lot 
of voucher papers, 1 desk, 1 key, 1 secretary’s regalia, 1 lot of letters 
and 1 lot of papers, having been recently in the quiet, peaceable and 
legally acquired possession of said society, was taken and carried away 
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from the possession of said society, without his consent, by fraud, 
violence, seduction and other means, and, as deponent believes, has 
been harbored, received or taken possession of by H. J. McEvoy, of 
said county, under some pretended claim or claims, without lawful 
warrant or authority, and deponent bona fide claims a title to, and pos- 
session of, said property above described. Sworn to and subscribed 
before me this 23d day of May, 1878." 


Wiii1aM Hussey, St Patrick’s T. A. & B. Society. 
Rosert J. WADE, J. P. 


A possessory warrant was issued and the property seized. 
The evidence developed, in brief, the following facts : 

Hussey and McEvoy both claimed to be officers of the St. 
Patrick’s Total Abstinence and Beneficial Society, a char- 
tered body duly incorporated under the laws of Georgia. 
There was a schism in the body which divided it into about 
two equal parts. Hussey’s election as president had been 
attacked, and he was kept out of the enjoyment of his 
office for more than one month, and was re-instated through 
quo warranto proceedings instituted against Father Caf.- 
ferty, a Catholic priest, who then was acting as president. 
Having been reinstated he appointed one Hayes secretary, 
who demanded the books, papers, and other property be- 
longing to the office from McEvoy, the former secretary. 
Hussey and his party claimed that the latter was no longer 
secretary, having been expelled from the society for causes 
unnecessary to be set forth. McEvoy had been in the 
quiet and peaceable possession of the property in contro- 
versy for years, as secretary. He still claimed to hold such 
office, denied the validity of his expulsion, and denied the 
authority of Hussey to appoint a secretary. 

There was no evidence to show that Hussey had ever 
been in possession of the property in controversy. 

The magistrate awarded “possession of the property 
claimed to William Hussey, the plaintiff in this case, and 
the president of said society, with costs of court against the 
defendant.” On certiorari this judgment was affirmed by 
the superior court, and to this affirmance McEvoy excepted. 

V 64—20 
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R. R. Ricuarps; Fotrey & Forey, by brief, for plaintiff 
in error. 


Rourvs E. Lester, for defendant. 
BLEcKELEY, Justice. 


In this case a possessory warrant was issued upon an affi- 
davit made by Hussey as president of the St. Patrick’s As- 
sociation, a corporation. Looking to that affidavit for the 
purpose of determining who was the party complainant, we 
are of opinion that the corporation was not a party. Cer- 
tainly the corporation is no party to the writ of error in 
this court. The case here is McEvoy vs. Hussey, describ- 
ing him as president of the corporation, but the corpora- 
tion is no party, and, we think, was not a party to the pos- 
sessory warrant. 

The affidavit made by Hussey is signed by him as presi- 
dent, and it describes him in the body of it as president of 
the corporation. It alleges that the corporation had posses- 
sion of certain books, office furniture, files, and regalia of 
the secretary. It does not allege that Hussey ever had 
possession of these articles in any capacity, but that the cor- 
poration had a quiet, peaceable and legally acquired posses- 
sion, and that the chattels disappeared without his, depo- 
nent’s, consent, and that he in good faith claims a title to, 
and the possession of, the property. There is no alle- 
gation that the chattels disappeared without the con- 
sent of the corporation, or that the corporation claims 
any right to them whatever ; so that we come to the con- 
clusion that the writ of error properly presents the parties ; 
that is, that it is a case between McEvoy and Hussey, was 
so originally, and that the corporation never was a party to 
the possessory warrant. 

One of the objections made before the magistrate who 
issued and heard the warrant, was that the evidence did not 
make out any right in Hussey, as president, to get posses- 
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sion of this property, or to have possession of it. That, 
with various other questions, was made ; and that question, 
we think, was decisive of this case. 

On this warrant, under the evidence, there could be no 
award of possession to Hussey himself, nor to the society 
either, and therefore, we think, the magistrate erred, and 
that the certiorari ought to have been sustained upon that 
ground wichout reference to any other. The party that 
had had possession (Hussey had never had it) was not be- 
fore the court, and is not here. 

2. The 4032d section of the Code reads as follows : 


Upon complaint being made on oath by the party injured, his agent 
or attorney in fact, or at law, to any judge of the superior, judge of the 
county court,or justice of the peace of the county in which the property 
in controversy may be, that any personal chattel has been taken, enticed, 
or carried away, either by fraud, violence, seduction or other means, from 
the possession of tbe party complaining, or that such personal chattel, 
having recently been in the quiet, peaceable and Jegally acquired pos- 
session of such complaining party, has disappeared without his con- 
sent, and, as he believes, has been received or taken possession of by 
the party complained against, under some pretended claim, and with- 
out lawful warrant or authority, and that the party complaining does 
in good faith claim a title to or interest in the personal chattel, or the 
possession thereof, it shall be the duty of such judge or justice to issue 
a warrant, as well for the apprehension of the party against whom the 
complaint is made as for theseizure of the property in controversy, 
which warrant shal] be directed to the sheriff, his deputy, or any law- 
ful constable of the county aforesaid. 


A comparison of the affidavit made by Hussey with the 
terms of the affidavit here laid down will show that what 


we have ruled above cannot be otherwise than correct. 
Judgment reversed. 
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Brasse.t vs. Toe Strate or Groreia. 


. Exception to the entire charge will not be held gvod unless the 
whole charge be wrong. 

. Where no point is made in the argument before the jury, or insisted 
upon or contended before the court, that the case might be involun- 
tary manslaughter, and such grade of homicide is not apparent at 
all from the evidence, the court need not charge thereon further 
than to read the sections of the Code which bear upon it, unless 
specially requested to do so. 

. Where no request is made to charge in respect to the prisoner’s state- 
ment, and no injury seems to have been done defendant by the 
omission to charge in regard thereto, the omission will not require a 
new trial—especially where the evidence abundan'ly sustains, if it 
did not absolutely compel, the verdict. 


Practice in the Supreme Court. Criminal law. Charge 
‘of Court. Before Judge Hittyer. Clayton Superior 
Court. March Term, 1879. 


To the report coutained in the opinion, it is only neces- 
sary to add that three grounds of the motion for new trial 
were as follows: 

(1.) Because the verdict was contrary to law and the 
evidence. 

(2.) Because the court failed to charge the law of invol- 
untary manslaughter. 

(3.) Because the court failed to charge the law touching 
the prisoner’s statement. 


J. D. Stewart; W. L. Warerson, by brief, for plaintiff 
in error. 


B. H. Hurt, solicitor-general, by brief, for the state. 


JACKSON, Justice. 


The defendant was indicted for murder, he was found 
guilty of voluntary manslaughter, and moving for a new 
trial it was refused, and error is assigned here on that re- 
fusal. 
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1. A general exception to the whole charge will not be 
considered unless the whole of it is wrong, and the motion 
for new trial must specify what is alleged to be erroneous, 
unless all of it beso. 60 Ga., 82,107; 14 7b.,404; Code, 
$4251. 

2. Where no point is made that the facts make a case of 
involuntary manslaughter, either in argument before the 
court and jury or by request to charge the law thereon, the 
court need not instruct the jury touching that grade of 
homicide further than to read the sections of the Code 
thereon, unless the facts place such an issue prominently in 
the case. The facts of this case do not make this grade of 
homicide at all apparent. Where two have been engaged 
in a fight, and one turns off and the other strikes him with 
a pine-limb likely to produce death by hurling it at him, 
and making a large hole in the back of his head, killing 
him instantly, the intention to kill is clear, and the case is 
murder or voluntary manslaughter. 28 Ga., 200. 

3. No request was made to charge in respect to prisoner’s 
statement in writing or orally, nor would it, if made, have 
benefited the defendant in all human probability. The 
statement scarcely varies the testimony at all. The facts as 
detailed by the witnesses are not materially changed or 
explained to the defendant’s advantage, and the only thing 
in it of substance going to his benefit, is the assertion that 
he did not intend to kill the deceased. The jury would 
hardly have credited that against the fact that the pine- 
limb was hurled with such force at deceased, as he was 
walking off, as to cut a huge hole in the back of his head, 
and to kill him instantly. 

The verdict might have been murder; the facts are ample 
to support that of voluntary manslanghter. 

Judgment affirmed. 
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Latream vs. MoLatrn. 


One who enters into the possession of land under a parol contract of 
purchase, but who has paid no part of the purchase money to the 
holder of the legal title, is not seized as against the latter and those 
claiming under him; and on the death of the person thus in pos- 
session, even after he has tendered the purehase money, his widow 
is not dowable of the land. Title to realty does not pass by pur. 
chase without an actual conveyance, so long as the agreed purchase 
money is unpaid. Tender is not payment. 


Injanetion. Dower. Tender. Before Judge Bucnanan. 
Campbell county. At Chambers. September 29th, 1879. 


Mrs. McLain filed her bill against Latham and the Atlanta 
& West Point Railroad Company, making, in brief, this 
case : 

Her husband, lately deeeased, on or about January 5, 1870, 
purchased from one Thompson, a lot in the town of Fair- 
burn, with the improvements thereon, for $125.00. Thomp- 
son had never paid the railroad company for the lot. Such 
eompany ewned many lots in the town of Fairburn, which 
it was anxious to dispose of. To facilitate the sale it ap- 
pointed Cole its agent, with instructions to open a book, in 
which parties wishing lots might register their names, the 
description of the property and the price to be paid. On 
payment of such price the company agreed to make a deed- 
Thompson registered for the lot in controversy, the price 
named being $50.00. This was done in 1869. Thompson 
took possession and made valuable improvements, consisting 
of a livery stable worth $100.00, fencing $10.00, and also 
hanled logs for the purpose of erecting a house, of the 
value of $15.00. On the purchase by McLain, with the 
full knowledge and consent of the company, he took Thomp- 
son’s place. He went into possession on or about January 
5, 1870, and died on May 20th, following. Since his death, 
the lot and improvements have been set apart to complain- 
ant as a part of her dower, and the return of the commis- 
sioners has been made the judgment of the court. Her 
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husband, during his life, made a continuing tender of the 
purchase money to the company, but by neglect of the 
latter it failed to make a deed. Since his death complain- 
ant has made a continuing tender to the company and de- 
manded a deed, but it declines to accept the money or to 
execute the deed, because Thompson has notified it that he 
claims the title. On July 31, 1874, the company executed 
a quit-claim deed to the lot and improvements to Thomp- 
son, and on the same day Thompson conveyed to Latham. 
The latter purchased with full notice of the right of her 
deceased husband and of herclaim. Yet he has commenced 
his action for the lot and mesne profits against complainant, 
returnable tu the February term, 1877, of Campbell supe- 
rior court. This suit is unjust and vexatious, and should 
be enjoined. Thedeed made by the company to Thompson 
on July 31, 1874, is a cloud upon the title of the estate of 
her deceased husband and upon her title to her dower, and 
ought to be delivered up to be canceled. Thompson is insol- 
vent. Prays that complainant’s title may be established in 
accordance with the judgment of the court setting apart her 
dower; that Latham may be decreed to have no right to 
said lot; that the deed made by the company be ordered 
canceled, ete., and the action commenced by said Latham 
as aforesaid be enjoined. 

On the hearing of the application for injunction the 
answer of Latham was read, affidavits, interrogatories and 
documentary evidence, all of which is omitted as irrelevant 
to the point decided. 

The chancellor ordered the injunction to issue as prayed 
for. To this Latham excepted. 


T. W. Larnam, for plaintiff in error. 
Joun S. Biesy, for defendant. 


BLECKLEY, Justice. ; 

In this state a widow is dowable of lands of which her 
husband died “seized and possessed.” Code, §1763. The 
ordinary method of conveying land is by deed, signed by | 
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the maker, ete. Code, §2690. Another method of acquir- 
ing legal seizin is by paying the purchase money in full, 
where a bond for titles or other written contract for sale 
and purchase has been entered into. So, title may be ac- 
qnired by prescription. But entering into possession under 
a parol contract of purchase, without paying any part of 
the purchase money, will not give seizin as against the ven- 
dor and those claiming under him. And this is so, though 
the agreed purchase money be tendered. Mere tender of 
money does not operate as payment, nor work a transmuta- 
tion of title. The money which the complainant’s husband 
tendered to the railroad company remained his money, and 
if it was still on hand when he died, became assets of his 
estate. Andif he owned the money at the time of his de- 
cease, he surely did not own the land also. The tender, 
together with the other facts, put him in a situation where 
he might have filed a bill for specific performance, and 
obliged the railroad company to invest him with title, but 
he did not pursue that course. He took no steps to strip 
off the title with which the company was clothed. The 
most that can be said is, that he died possessed of a right 
to become seized of the land by the appropriate proceeding 
in equity ; and possibly, if the right were now actually en- 
forced by his executors, administrators or heirs at law, so 
as to render the land the property of the estate, fully and 
completely, the widow might be dowable of it on the doc- 
trine of relation. But nothing has been done on this line. 
The railroad company has not been coerced to perform its 
contract, express or implied, with her husband, and no rep- 
resentative of the estate is a party to the present bill, nor 
are the heirs at law parties to it. The widow simply stands 
upon her claim as dowager, and seeks to resist her assailants 
by the support which a court of equity can give to that 
alone. The great fact that the title to the land has never 
been in her husband or in his estate is decisive against her 
bill, and she is not entitled to an injunction. The chancellor 
erred in granting it. 
Judgment reversed. 
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Coeceins vs. GRISWOLD. 


[WaxzneEt, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


1. The grantee of an executor who shows an order from the court of 
ordinary to sell the real estate of testator need not introduce the 
will in evidence. 

. Wild land may be sold at private sale on leave therefor from the 
ordinary, and in the same application there may be a prayer to sell 
cultivated and wild land and personalty, and at the proper time an 
order may be passed granting leave to selleach. In the case of real 
estate, whether cultivated or wild, it is only of vital consequence 
that the citation be duly published, and where that is ordered to be 
done and return thereof to be made at the next term, and at the 
next term leave is granted to sell the wild land at private sale, the 
presumption is that the citation was in accordance with the law, 
and that the parties in interest all had legal notice. Minor irregu- 
larities will not vitiate the sale and defeat the title of the purchaser, 
especially as against a mere squatter on the lot without any title. 


Evidence. Administrators and executors. Title. Sales. 
Before Judge Lester. Gilmer Superior Court. May 
Term, 1879. 


Griswold brought complaint for land against Coggins. 
Plaintiff claitied by virtue of a deed from the executors 
of Brown. The jury found for plaintiff. Defendant 
moved for a new trial. It was refused, and defendant ex- 


cepted. : 
For the other facts, see the opinion. 


Tuos. F. Grezr; W. T. Day, for plaintiff in error. 


H. R. Foor, for defendant. 


Jackson, Justice. 


Two questions are made in this case: First, that the 
court erred in admitting in evidence the deed of executors 
of Brown and the letters testamentary without the will of 
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testator, and secondly that the court erred in admitting 
said deed, because there was no sufficient authority to sell 
the lot sued for from the court of ordinary of Baldwin 
county. 

The suit was ejectment for the lot, and the title of plain- 
tiff is perfect, if this link from the executors of Brown, de- 
ceased, to plaintiff be sound. 

1. If the suit be by the executors to recover the land, we 
think they should show as well the will as their letters; 
because the will may have given the land to the defendant. 
But where the executors have sold the land to another 
under a valid order from the court of ordinary, the pre- 
sumption is that the ordinary, being a court of general 
jurisdiction over such matters, 50 Ga., 231, has granted the 
order circumspectly, and could not have done so, had any- 
thing in the will which was before him and of record in his 
court, been opposed to the grant of the order to sell. 

2. So that the case turns on the validity of the order. 
The record shows that application was made to sell a cer- 
tain tract in Baldwin county, and also this wild lot described 
as being in Cherokee, but proven to be the lot sued for in 
Gilmer county. The petition prays that the usual citation 
be published returnable to the October term, 1875, of the 
court of ordinary of Baldwin county, and at that term that 
an order be passed to sell the real estate of deceased testa- 
tor, consisting of the tract in Baldwin and of a lot of wild 
land in Cherokee, cortaining 160 acres, and also the personal 
property if necessary—the sale to be for payment of debts 
and distribution among the legatees; and this petition was 
filed in office September 6, 1875. 

Accordingly, at the same September term, 1875, an order 
was passed allowing the executors to sel] the perishable 
property, and that the usual citation be published in the 
Union and Recorder for leave to sell the real estate, and be 
returnable to the October term, 1875. 

Thereupon, at that October term, 1875, no person object- 
ing, an order was passed granting leave to sell the Baldwin 
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tract, after duly advertising the same, at public outcry, and 
the wild lot in Cherokee “at private sale or otherwise as 
shall be to the best interest of said estate.” 

Whereupon, on the 11th day of April, 1877, a deed was 
made by the executors to the plaintiff, in which it is recited 
that at private sale on the first of April, 1877, the lot was 
put up and exposed to sale and knocked off to the plaintiff, 
who was the highest and best bidder. 

Under the order the executors could have sold to the 
plaintiff without putting the lot up at auction; therefore, 
while it is irregular to have done so, we do not think that 
it is such an irregularity as makes void the deed so as not 
to pass the title. 

So, too, in regard to the apptication for leave and the 
order to sell—the one uot precisely following the other— 
whilst they might have been drawn with more accuracy, 
yet taking them and construing them together, it appears 
clear that the ordinary granted leave to sell the entire realty 
of testator—the cultivated ]and at public outery according 
to law, and the wild land at private sale or otherwise as 
deemed best by the executors. 

The defendant wasa mere squatter with no written title at 
all, and therefore she did not hold adversely to the true 
owner, and it was unnecessary to recover possession before 
the executors could sell. Code, §2564. See also Code, 
§§$2557, 2559, and 50 G@a., 231, before cited. 

We know no reason why the executors could not em- 
brace in one application the grant of leave to sell cultivated 
and wild land—the one at public and the other at private 
sale—and publish the citation usual in each case ; and this 
seems to have been done, nor was it necessary to describe 
the land. As it was done it was better to have been done 
accurately by number, etc., and as lying in Gilmer, origi- 
nally Cherokee ; but it does not, we think, make void the 
sale. The presumption is that the ordinary did his duty, 
and saw from proofs before him that it was to the interest 
of the estate to sell, and, nobody objecting, he granted the 
order. 
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Something was said about the seal of the court of ordi- 
nary of Baldwin county. It purports to be its seal in the 
record and is enough, we presume, to certify the letters 
testamentary—if indeed they were necessary to the case, 
when an order to sell was in evidence. 

Judgment affirmed. 


Bennett e¢ ux. vs. Wacker ef al., commissioners. 


1. By express provisidn of the constitution of 1877, all suits by or 
against a county must be in the name thereof. It follows that when 
the county magistracy, such as commissioners, sue for land officially 
in their own names, uo recovery can be had if they have had no 
actual possession, and if the title is not in them but in the county. 

2. When the same persons or board constitute the corporate magis- 
tracy of a county and of a city, and, in complaint for land, they sue 
in the former character upon prescriptive title in the county, they 
cannot recover on proof of title in the city. 

8. Acceptance of a deed from the ordinary, made by him officially, is 
arecognition by the purchaser of title in the county at the date of 
the deed, and whilst the purchaser is in possession under such deed 
he holds under the county. The deed of the ordinary does not pass 
title out of the county, he having no legal power to make it, but 
only to authorize it to be made by some one or more other persons 
asa commission. Such deed, however, if free from fraud, will be 
color of title on which to base a prescription; but if tainted with 
actual fraud affecting the conscience of the purchaser, possession 
under it will not avail. The jury may infer actual fraud from a 
false recital in the instrument as to the mode of sale, together with 
inadequate consideration, and the further fact that the sole consid- 
eration was a claim by the purchaser for insolvent costs due him as 
sheriff, to the payment of which the general revenue or the property. 
of the county could not by law be apprupriated, the claim being a 
legal charge only on fines and forfeitures. 


County matters. Parties. Ejectment. Deed. Color of 
title. Prescription. Fraud. Before Judge Frumine. Mce- 
Intosh Superior Court. May Term, 1879. 


On September 19, 1878, the county commissioners of 
McIntosh county brought complaint against James R. Ben- 
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nett and his wife for a lot of land in the city of Darien and 
mesne profits. 

On November 1st, 1878, the defendants pleaded the gen- 
eral issne, and on May Ist following, at the time of going 
to trial, amended by pleading title by prescription, by deny- 
ing that the land had been of any profit, by alleging that 
Bennett purchased bona fide, and being in possession under 
a claim of right, substantial improvements were erected to 
the value of $800.00, praying compensation therefor in the 
event of recovery by plaintiffs of the land. The evidence 
for the plaintiffs presented, in brief, the following facts : 

The old court-house was on the lot in controversy from 
1829 to about 1864, when it was burned. It was not used 
in any way thereafter until about the year 1869, when the 
defendants took possession. The land comprised a reserved 
lot formerly belonging to the city of Darien, used as a 
place for shows, etc. At least twenty years before 1861 an 
arrangement was made between the city of Darien and the 
county of McIntosh under which the justices of the infericr 
court erected a court-house on the lot, and it then ceased to 
be used by the city in any way, and was always under the 
control and custody of the county. No deed was ever 
made from the city to the county. The latter never used 
the lot after the old court-house was burned. A new court- 
house was erected on a different lot after the war; that was 
burned in 1873; the present cvurt-house was erected on 
the same spot in 1877. 

Here the plaintiffs closed, and defendants moved for a 
non-suit. The motion was overruled, and they excepted. 

The defendants introduced a deed to James R. Bennett, 
from the ordinary, conveying the property in dispute, com- 
mencing as follows : 


“State or Georaia, McIntosh county : 


‘* Whereas the honorable Lewis Jackson, ordinary of the county of 
McIntosh, in the state aforesaid, did pass an order on the 17th of Au- 
gust, 1869, to sell at public outcry, at the court-house door in the city 
of Darien, on Monday, the 28d of August, 1869, between the legal 
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hours of sale, the Jot on which the former court-house stood; and 
whereas, on said 23d of August, 1869, in compliance with said order, 
the said lot was put up at public outcry as directed, when James R. 
Bennett became the highest and best bidder, and the same was knocked 
off to him, the said James R. Bennett, for $51.60: Now, this indent- 
ure, made the 23d of August, 1869, between the said Lewis Jackson, 
ordinary as aforesaid stated, of the first part, and the said James R. 
Bennett, of the county and state aforesaid, of the second part, wit- 
nesseth,” etc. 


Defendants further proved the value of the improve 
ments, and closed. 

Plaintiffs introduced Lewis Jackson, colored, who testified, 
in brief, as follows: Made the deed introduced ty defend- 
ants. The lot was not sold at public outery. Witness sold 
it to Bennett privately for an insolvent cost bill he held 
against the county as sheriff, for $51.60. Considered that 
he had the right to sell the lot to satisfy the claim. Wit- 
ness made the order for the sale of the lot, as the deed 
recites, and the sale was fair and bona fide on both sides. 
Bennett receipted his claim against the county in full. 

Much other testimony was introduced, not deemed mate- 
rial. 

The jury found for the plaintiffs the premises in dispute. 
The defendants moved for a new trial upon the following, 
among other grounds: 

1. Because the verdict is contrary to law, evidence, and 
the charge of the court. 

2. Because the court refused to give in charge the fol- 
lowing requests : 

(a). “ The deed of defendant upon the sale of the lot in 
question, at public or private sale, by the then ordinary of 
McIntosh county to defendant, James R. Benrett, for a 
debt legally due by the county to defendant for services 
regularly rendered, and for which the county was liable, is 
such color of title as can be shown by defendant, provided 
the purchase was bona fide and in good faith on the part of 
Bennett.” 

(b). Requested to give in charge §2683 of the Code. 
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(c). “The fact that the sale was irregular and improper 
on the part of the ordinary, cannot go to impeach the right 
and title of Bennett, if he purchased bona fide, for a valu- 
able consideration, and has been in such possession for seven 
years before the bringing of this suit, as set forth in §2683 
of the Code.” 

(d). Requested to give in charge §2906 of the Code. 

(e). “The ripening of any prescription under §2683 of 
the Code, was not arrested because of the fact that no county 
commissioners were appointed until 1872.” 

3. Because the entire charge of the court, being substan- 
tially as follows, was calculated to mislead the jury: 

“T charge you, gentlemen, that if the county was in the 
uninterrupted possession of the land in dispute for twenty 
years or more, then the county acquired a title, and the law 
presumes a grant from the state, and the plaintiffs have a 
right to recover. But the defendant also claims a title by 
prescription by reason of having been in possession of the 
lot seven years under the deed frum the ordinary of the 
county. Now if the defendant has been in such possession, 
under such color of title, for seven years or more before 
the bringing of this suit, then he has a perfectly good title 
unlese the deed was fraudulent. The question of fraud is 
one for the jury under the proof in the case. If the deed 
was made fraudulently then it conveyed no title to the 
defendant, and he has no right to the property. The whole 
point in the case is about the fraud. If there was no 
fraud then you should find for the defendant; if there was 
fraud then you should tind for the plaintiffs.” 

4. Because the court refused the non-suit moved for on 
the close of the plaintiffs’ testimony. 

5. Because of newly discovered evidence to the effect 
that the sale under which defendants held was made at 
public outery, as recited in the deed. 

In support of this ground numerous affidavits were pre- 
sented, which strongly indicated that the fact was as therein 
stated. 
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The motion was overruled, and the defendants excepted. 


W. R. Gientiuarr; Tompxins & Denmark, for plaintiffs 
in error. 


Rorcs E. Lester, for defendants. 


BLEcELEY, J ustice. 


1. The constitution of 1877 declares, in article 11th, sec- 
tion Ist, that “all suits by or against a county, shall be in 
the name thereof.” The case at bar was commenced after 
this constitution went into effect, and was not in the name 
of the county, but in the names of certain persons describ- 
ing themselves as county commissioners. By the local act 
applicable to the subject, these commissioners constituted 
the proper board of magistracy to bring the action, but 
under the provision of the constitution just cited, it cannot 
be regarded as a suit by the county, not being in the name 
of the county. Possibly, if the evidence showed that the 
commissioners had once had actual possession of the prop- 
erty sued for,and had been deprived thereof, the action in its 
present shape might be maintainable to re-establish their pos- 
session, but no such fact appears. And it is not pretended 
that as individuals or natural persons they have any title to 
the premises. However ample may be the title of the 
county, there can be no recovery on it, for the very conclu- 
sive reason that the county ie not before the court as a 
suitor. The county can be neither plaintiff nor defendant 
otherwise than in its own name. 

2. Taking together the body of the declaration and the 
abstract of title annexed to it, and it is manifest that the 
complaint is founded upon prescriptive title in the county 
of McIntosh, and not upon any alleged title in the city of 
Darien. It is also clear that the character in which the 
plaintiffs sue has no relation to their functions as represent- 
atives of the city, but that they sue only as official organs 
of the county. And though true is it that by the act ere- 
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ating the board of commissiuners (see Acts of 1876, p, 
283) the same persons constitute the corporate magistracy 
of both county and city, yet the two corporations are not 
thereby blended or confounded, but they remain distinct 
and separate entities. It follows that the present action can 
no more be treated as a suit by the city than it can be treated 
as a suit by the county, and that no recovery could take 
place on any title which the evidence may show to be, or 
to have been, in the city of Darien. In statutory complaint 
for land there is no fiction, and failure is inevitable where 
the party who brings the suit does not show in himself a 
right to the premises. The non-suit ought to have been 
granted on the defendant’s motion. 

3. If the county had been the party plaintiff in its own 
name, the result of the suit, under the facts in the record 
as a whole, should have turned upon the question of fraud 
or no fraud in the defendant’s color of title—the deed from 
the ordinary under which the defendant took possession and 
held through the prescriptive term. That deed was made 
by the ordinary as representing the county, and by accept- 
ing it the purchaser recognized the county as owner of the 
premises at the time the conveyance was executed. So long 
as he held and occupied under the deed, he was in under 
the county as his acknowledged vendor. The deed would 
not operate as a conveyance of title out of the county, for 
the reason that the ordinary had no power to make it. In 
section 495 the Code declares, that “the ordinary has the 
control of all property belonging to the county, and may 
by order, to be entered on the minutes, direct the disposal 
of any real property which can lawfully be disposed of, 
and appoint a commission to make the titles thereto, and 
the conveyance of such commission in accordance with such 
order vests the grantee or vendee with the title of the 
county.” For some reason, perhaps to prevent clandestine 
transactions injurious to the county, the ordinary is not 
permitted to execute any conveyance himself; he can only 
appoint a commission for that purpose. But even a void 

V 6i—21 
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deed, if believed to be valid, and taken in good faith, will 
serve as color of title on which to rest a prescription; 
though if tainted with actual fraud affecting the conscience 
of the purchaser, it will, of course, be unavailing. Code, 
§2683. There seems to have been some question of the 
mode of sale; and the recital of the deed on that subject 
was assailed as false. There was also a question touching 
the adequacy of the consideration ; and there was evidence 
to the effect that the entire consideration was made up of 
insolvent costs which were a legal charge only on fines and 
forfeitures, and to the payment of which the general reve- 
nue or the property of the county could not lawfully be 
appropriated. Nodoubt these matters bore strongly against 
the good faith of the entire transaction, and would warrant a 
jury having convictions that way in finding fraud. 

It follows from what we have said that the court erred 
both in refusing to grant a non-suit and in overruling the 
motion for a new trial. 

Judgment reversed. 


Parrorr et al. vs. EpmMonpson. 


1. The wi!l cf testatrix contained the following devise: 
“I give and bequeath to my nephew, Sterling G. Barrow, and my 
niece, Mary Jane Barrow, wife of said Sterling G. Barrow, for and 
during their natural life, lot of land number 259, in the 13th dis- 
trict of Hoiston county, containing 20244 acres, with the right and 
privilege to sell the same if deemed proper by them to do so, and 
the proceeds thereof to invest in other lands or other prop- 
erty, and to use the same as before stated, and at their death 
the said lot of land, orthe proceeds thereof, to be equally di- 
vided between the following children of the said Sterling G. and 
Mary Jane Barrow (naming them) and ail others that may here- 
after be born,” etc. Sterling G. and Mary Jane were related 
in the same degree by blood to testatrix, were the principal and 
residuary legatees. Sterling G. was appointed executor on the 5th 
of May, 1856, and died 2d of December thereafter. Mary Jane 
survived until 19th of December, 1876. On the 3ist of January, 
1859, while survivor of her said husband, she conveyed for value 
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the one-half of said lot to her son James, and invested the proceeds 
in a negro man slave, with whose labor she cultivated the other half 
until 1865, and being possessed of but little other means, thus sup- 
ported in good measure herself and the said children during that 
period. The children surviving her, being remaindermen under 
the will, brought suit at her death for the half lot sold by her (the 
proceeds baving been invested as aforesaid by her) against the de- 
fendant who held under James and by virtue of title from Mary 
Jane Barrow, their mother, as survivor: 

Held |. Whether the wife, as survivor, could sell under the joint 
power, to hersclf and husband, depends upon whether she had an 
interest in the land—a power to two to sell, if coupled with an 
interest, survives to the survivor; if naked, it does not survive. 

. Under the law of England husband and wife took under this devise 
an entirety and not a severalty—not being under that law joint 
tenants, but each holding the entire estate as one person, and on 
the death of either, the survivor taking the whole. 

. If the statute of Georgia abolishing joint tenancy and converting 
that estate into tenancy in common and abolishing the survivorship 
in such an estate, be not applicable in reason and spirit to the law 
of the mother country in respect to the estate in entirety which hus- - 
band and wife would take there, then the ipterest of the wife in the 
land is clear, because that law, unless repealed by our statute, is of 
force in this state; and the power being coupled with such interest, 
she, as survivor, couid sell. 

. If this estate in entirety with survivorship in the case of husband 
and wife, was abolished by the statute before mentioned, still, at 
the death of testatrix, the wife, by our own repeated adjudications, 
had such an interest in property bequeathed to her during coverture 
that a court of equity would settle it upon her against the husband 
and his creditors, and free it from his control.by bill brought hefore 
he had reduced it to possession and his marital rights had attached; 
the power to sell is thus coupled with an equitable interest in the 
wife: and thus, in any view, this power to two to sell being coupled 
with an interest in each, survived to the wife. 

. So the title to this half lot passed from the surviving wife to her son 
James, thence by regular chain down to defendant, and the judg- 
ment of the superior court is right, and eminently equitable and 
just. 


Wills. Estates. Husband and wife. Title. Before 
Judge Smmons. Houston Superior Court. May Term, 
1879. 


Reported in the head-notes and opinion. 
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Duncan & Mutter; S. Hatt, for plaintiffs in error. 


Warren & Grice; W.S. Wattacs, for defendant. 


JACKSON, Justice. 


This action was brought by plaintiffs in error as remain- 
dermen, to recover a parcel of land sold by their mother 
while in life under a clause of a will which bequeathed the 
land to herself and husband, remainder to the plaintiffs, 
with joint power to sell. The defendant held under the 
mother, who sold after her husband’s death, and the single 
question made is, did she, as survivor, have the right to 
sell so as to cut off the remainder ? 

The clause of the will is as follows: “I give and be- 
queath to my nephew, Sterling G. Barrow, and my niece, 
Mary Jane Barrow, wife of said Sterling G. Barrow, for 
and during their natural life, lot of land number 259, in 
the 13th district of Houston county, containing 202% acres, 
with the right and privilege to sell the same, if deemed 
proper to do so, and the proceeds thereof to invest in other 
lands or other property and to use the same as before stated ; 
and at their death the said lot of land, or the proceeds 
thereof, to be equally divided between the following chil- 
dren of the said Sterling G. and Mary Jane Barrow (nam- 
ing them), and all others that may hereafter be born,” ete. 

The rule is that where a power to sell is entrusted to 
two persons. the survivor may sell, if the survivor has an 
interest in the thing to be sold. A mere naked power will 
not survive. Especially is this the case, that the power sur- 
vives, where they are executors or trustees and act ina fi- 
duciary capacity, and may sell to execute the trust. 4 Kent, 
326 ; 2 Bouvier, 343 e¢ seg. Here, though one only was ex- 
ecutor, yet both were trustees to sell and reinvest for their 
own and their children’s use. 1 Vesey, Sr., 306; 3 Jb., 
11; 2 Johnson Chan., 1, 20; 2 Peere Wm’s, 102; 1 Caine’s 
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Cases 15; 3 Salk., 277; 3 Atk., 714; 14 Johnson, 553; 15 
Ib., 345; 10 Peters, 563. 

The question therefore is, did Mrs. Barrow have an 
interest in this land? We think that she did. Under the 
English law she certainly would have had an interest 
therein, because she and her husband took an entirety 
and not a severalty in this land under the devise abowve 
cited; they would not have been joint tenants, but each 
would have held the entire estate as one person, and on the 
death of either the survivor took the whole. 2 Chitty’s 
Blackstone, side page 182; 5 Tenn. R., 654; Litt., 291; 2 
Orn. Dig., 511; 5 7b., 448. 

But perhaps the statute of this state, which te! estates 
by joint tenancy into tenancy in common, may, by a liberal 
construction, as it abolished the doctrine of survivorship in 
such estates, be held also to extend ‘to estates to husband 
and wife, and to abolish survivorship in such estates as this, 
and thus to alter the English law as to this wife’s interest as 
survivor in all this land. It does not in terms do so, but its 
spirit probably does, and so it has been intimated in ae 
of the opinions of this coart. 

Be that as it may, it is certain that this wife had such an 
interest in this land, or her moiety of it at least—and a 
moiety is all she sold and all that is involved here—as that 
equity would protect it and settle it upon her against her 
husband and his creditors. 1 Kelly, 639; 3 Jb., 192, 
546; 29 Ga., 117. 

If it all had been left to her, it would have been secured 
to her; if her husband and herself were both legatees, why 
would not equity, on like principle, secure her half ? 

If it be said that she did not by bill apply for it until the 
husband’s marital rights had attached, it may be answered 
that the husband died in a few months after the testatrix, 
before such bill could well have been filed, and whether or 
not he had reduced the estate to possession doves not appear. 
Even if he had entered thereon, man and wife were one, 
and the entry was joint. Nowhere, clearly, did he ever set 
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up exclusive title or take several possession. 35 Ga., 184. 
Besides it is clear that this power is fiduciary. As stated 
before there is coupled with it a trust to reinvest for the 
use of the life tenants, and the remaindermen. In no view 
is ita mere naked power. 

Besides this legal view of the case, looking at it strictly 
in dry legal right, equity, in the broader eense of right, de- 
fhands that the verdict for the defendant should stand, 
unless the law imperatively demanded its overthrow. The 
half of the lot was sold and a negro bought to work the 
other half. On it the widow and children lived, and the 
labor of the slave, bought according to the spirit of the will, 
to work this land, supplied these plaintiffs in error with 
subsistence during the war, and now, after the expiration of 
more than eighteen years since the sale by the widow, the 
title of a purchaser for value is sought to be disturbed. It 
ought not to be done, and we are gratified that the law does 
not constrain us to do it. 

The law does not so force us, neither in a strictly legal 
nor strictly equitable view on settled principles of estab- 
lished rules of equity in the books. The power to two to 
sell was coupled with an interest in each—equitable interest 
isenough. The general intent of the power is clear, and to 
that general intent any narrow, particular view must yield. 
And a trust to reinvest for the use of others in remainder 
as well as themselves for life, is clearly in the power, and 
they are trustees guoad hoc, and the mere name of execu- 
tors is nothing—see 11 Johnson, 168; 16 7d., 166, and 
authorities above cited 

Judgment affirmed. 
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ALLEN et al vs. MeyveRHarpt. 


Where the claimant of an existing private way has applied for the 
removal of obstructions under section 738 of the Code, and has ac- 
cepted a conditional order instead of standing upon his right to have 
an absolute order, the question of whether he has complied with the 
condition or not is one of fact; and upon a further petition alleging 
compliance, and praying for a warrant to the sheriff, the sole ques- 
tion is whether he has complied or not, and the commissioners of 
roads and revenue should adjudge according to the evidence, and 
refuse or grant the warrant without more. And, on certiorari, this 
is the sole matter for review if the commissioners have confined 
themselves to the question. But if they have gone further and 
ordered the way closed, this is an excess of their authority, and the 
certiorari, as to that part of their order, should be sustained. As to 
the fact of compliance with the condition, the superior court should 
either affirm the judgment, or reverse it and order a new trial. Any 
direction as to locating the road or putting up gates, is not within 
the scope of the proceeding. The petition to the commissioners of 
roads and revenue is confined to the one object, and that is to 
obtain a warrant commanding the sberiff to remove the obstruc- 
tions, The right to this depends upon whether the condition pre- 
scribed in the previous order has been performed. 


County matters. Roads and bridges. Judgment. Cer- 
tiorart. Before Judge Unperwoop. Floyd Superior 
Court. March Term, 1879. 


Meyerhardt petitioned the commissioners of roads and 
revenue of the county of Floyd, substantially as follows: 
He is the owner of lot of land 45, in the 22d district and 
3d section of said county. For fifteen or twenty years he 
has used a road or private way to his said farm running 
over land now owned by Allen and Jones. They have 
fenced or closed said road, the same being the only outlet 
from the petitioner’s farm. He made complaint to the 
parties for closing the road, and allowed it to remain closed 
to the present time with a distinct understanding that they 
would remove the obstructions and open the road, which 
they have refused todo. Prayed that they may be required 
to show cause why said road should not be opened. 
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Cause was shown, a trial had, and on June 4, 1877, judg- 
ment as follows rendered: “ Ordered that the petition be 
granted under the following conditions, to-wit: D. J. 
Meyerhardt shall be allowed ninety days from date to put 
the road from his farm to the Cedartown road in good 
order, said road to be of the width of twelve feet; the 
condition of said road to be passed upon and approved by 
the road commissioners of Barber’s district ; the same being 
done, the said Allen and Jones shall, within ten days after 
being notified of the approval of said road commissioners, 
construct and put up gates at the places of the obstructions, 
for the use of D. J. Meyerhardt. It is further ordered 
that if said Meyerhardt fails to comply with the terms of 
the above order, and does not have said road put in good 
condition in the time specified, then said private way shall 
be declared closed.” 

On June 27th following, the district road commissioners 
certified to the commissioners of roads, etc., that they had 
examined the road described in their order of the 4th of 
June, and find it in good traveling condition. 

On September 14th following, Meyerhardt again peti- 
tioned the commissioners, setting forth a compliance with 
the provisions of their order of June 4th. notice to Allen 
and Jones, and that they had failed to erect the gates as 
ordered within the ten days. He therefore prayed that the 
sheriff be directed to remove the obstructions from the 
private way. 

Allen and Jones showed for cause that it was not true 
that Meyerhardt had complied with the order of June - 
4th, but that he had laid out a new road over the land 
of respondents, in many places departing from the old 
road, and coming out into the public road at a different 
place from where the old road entered. 

On November 5th the commissioners ordered, after 
hearing evidence and argument, that as the terms of the 
order of June 4th had not been complied with by Meyer- 
hardt, that the road mentioned therein be closed. 
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On certiorari this order was set aside by the superior 
court, and on review by the supreme court, the judgment 
of that tribunal was also reversed. See 62 Ga., 161. Ona 
rehearing of the certiorari in the superior court, it was 
ordered that the judgment closing the road be set aside, 
and that the commissioners direct that said way be opened 
as a private way, with the right of defendants to erect 
gates where the fences now are; that if the road is not on 
the old road-bed, that Meyerhardt work it on the old road- 
bed within ninety days from their order following this 
judgment, as per terms of the order of June 4, 1877. 

To this judgment Allen and Jones excepted upon the 
ground that it did not coverthe case made by the certiorari, 
to-wit: whether Meyerhardt had complied with the terms 
of the order of June 4th, and extended tu matters over 
which the court had no jurisdiction in such a proceeding. 


Wrieut & Featuerston, for plaintiffs in error. 


Forsytu & Hosxinson, for defendant. 


BLEcKLEy, Justice. 


The proceedings before the commissioners of roads and 
revenue were all under the 738th section of the Code. The 
section does not provide for a conditional order, but the 
applicant having chosen to accept such, instead of standing 
upon his right to have an absolute order, he must comply 
with the condition before he can obtain the assistance of 
the sheriff. Here the applicant took no exception to the 
kind of order that was granted in the first instance, as he 
might have done by certiorari if he had not pleased to ac- 
quiesce. That order was, by both parties, left to stand as 
it was, and the applicant proceeded to comply on his part 
with its terms. By his subsequent petition to the commis- 
sioners he alleged that he had complied; and the truth of 
this allegation was the disputed matter of fact, and the 
only one, which the petition presented for decision, the 
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adverse party not pretending that they had erected gates, 
or otherwise cleared away the obstructions complained of. 
After hearing evidence, the commissioners not only denied 
the prayer of the petition, but ordered peremptorily that 
the road be closed. The certiorari, be it observed, was 
sued out upon, and is to be confined to, the second order 
passed by the commissioners ; it does not reach back to the 
original conditional order which we have mentioned. All 
that the second petition prayed for was a warrant directed 
to the sheriff, commanding him to remove the obstructions. 
To grant or refuse the warrant was the only judgment 
which the commissioners had power to render upon such 
a petition. Code, §738, supra. It is not insisted that the 
commissioners for Floyd county have any broader powers 
than could have been exercised by the ordinary if there had 
been no substitution, by special statute, of the former for 
the latter in respect to the supervision of roads within that 
county. If the evidence showed that the petitioner had 
complied with the condition which the previous order pre- 
scribed, the warrant to the sheriff should have issued ; if, 
on the contrary, it failed to show such compiiance, the 
warrant should have been denied. To supplement the 
denial of the warrant with an order to close the road, or 
that the road be closed, was to pass quite beyond the limits 
of the petition upon which the commissioners were acting. 
The petitioner asked for bread, and they gave him a stone; 
for a fish, and they gave him a serpent. That they went 
beyond their powers in the first order, and threatened a 
closing of the road in the contingency specified, did not 
justify them in consummating the matter by the second 
order. Acquiescence in a void part of the first order, did 
not bind the petitioner to a like acquiescence in a void ap- 
pendix to the second. There can be no doubt that as to 
the final order to close the road, the certiorari is well 
founded and ought to be sustained. In respect to the find- 
ing of the commissioners upon the issue of fact which they 
tried, the superior court should either affirm it, or else re- 
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verse it and order a new trial. Any direction as to locating 
the road or putting up gates, is no more within the scope 
of the proceedings, in the stage at which they have arrived, 
than is the closing of the road. If the petition misrepre- 
sents the fact of compliance with the condition, the prayer 
for a warrant ought to fail for that reason ; if it does not 
misrepresent the fact, the prayer ought to be granted. 
What can be plainer than that this is exhaustive of the 
whole controversy raised by that petition ¢ 

We reverse the judgment, with direction that the certio- 
rari be sustained so far as closing the private way is con- 
cerned; and as to whether a warrant to the sheriff shall 
issue as prayed for, that the certiorari be sustained and a 
new trial ordered if the judge of the superior court shall 
hold that the finding of the commissione:s was erroneous 
on the question of fact made by the petition of September 
14, 1877; but if he shall hold that the evidence warranted 
the commissioners in finding the fact as they did, then that 
the certiorart be overruled as to that part of the case, and 


sustained as to closing the private way (with costs), but no 
more. 
Judgment reversed. 


Courn & Kaptan vs. Duncan & JOHNSTON. 


Where defendants put in a plea that they had been adjudicated bank- 
rupts, and prayed that the suit against them on promissory notes be 
stayed a reasonable time to await the action of the district court of 
the United States on the question of their final discharge, and were 
ready to verify their plea by exemplification from the district court 
legally certified, and the plea was stricken and final judgment 
rendered against them: 

Held, that the proceedings in the state court should have been sus- 
pended, and that final judgment should not have been entered 
against defendants 


Bankruptcy. Before Judge Sneap. Burke Superior 
Court. November Adjourned Term, 1878. 
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Reported in the opinion. 
H. H. Perry, by McCay & Axzorr, for plaintiffs in error. 
J.J. Jones, for defendants. 


Jackson, Justice. 


Duncan & Johnston sued Cohen & Kaplan on two prom- 
issory notes. The defendants filed a plea that they had been 
adjudicated bankrupts, and therefore the court could not 
enter judgment against them until the question of their 
final discharge was determined, there having been no un- 
necessary delay in the bankrupt proceedings. 

They called the plea a plea to the jurisdiction ; it should 
have been more properly styled a plea to stay the proceed- 
ings until the final discharge. The name, however, makes 
no difference. 

The record discloses tne fact that the defendants were 
ready to verify their plea, having in court an exemplication 
of their petition and adjudication in bankruptcy duly cer- 
tified by the clerk and judge of the district court of the 
United States for the northern district of Georgia, yet the 
court, on motion, struck the plea and gave judgment for 
the plaintiffs. 

The bankrupt act (Revised Statutes of United States, 
§5106) declares, in subsance, that no creditor whuse debt is 
provable in bankruptcy shall be allowed to prosecute to 
final judgment any suit in law or equity therefor against 
the bankrupt until the question of his discharge shall have 
been determined ; but that such suit or proceeding shall be 
stayed, upon the application of the bankrupt, provided 
there be no unnecessary delay, etc. This was a debt prov- 
able in the bankrupt court ; the defendants had been adju- 
dicated bankrupts ; they made application by plea to stay 
the proceedings until the question of their discharge was 
passed upon; the plaintiffs had no mortgage or other lien 
against them, but merely two promissory notes ; the statute 
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of the United States in such a case clearly provides that 
the suit shall not be prosecuted to final judgment, but that 
it shall be stayed a reasonable time to await the final action 
of the bankrupt court on the question of discharge. 

The court below, therefore, erred in giving a final judg- 
ment after striking defendants’ plea. 

In the case of Steadman vs. Lee, 61 Ga., 58, no plea at 
all was filed, and no application of any sort was made to 
the state court to stay the proceeding, and judgment went 
against Steadman because it was not made known to the 
court that he had been adjudicated a bankrupt. So when 
he filed an affidavit of illegality to the execution issued on 
this judgment, this court held that the judgment was good, 
it being older than his discharge, though junior to his pe- 
tition and adjuaication ; because by his own laches he had 
failed to make any plea or application of any sort to stay 
proceedings pending his petition and before his discharge. 
But in this case there is no laches. The plea was in; the 
exemplification from the federal court exhibited; and the 
act of congress in strict accordance with the constitution of 
the United States, and therefore authoritative over the state 
courts, prohibits final judgment, and declares that the suit 
shall be stayed on the application of the bankrupts. 

Of course the statute means that the application shall be 
made to the court where the suit is pending. 

We think that the court erred in striking the plea and 
entering final judgment, and the judgment is reversed. 

Judgment reversed. 
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[Wanrner, Chief Justice, being engaged in presiding over the senate organizedas a 
court of impeachment, did not sit in this case.] 


. An indictment is not demurrable for any matter dehors the plead- 
ings and the record. 

After the state has rebutted the prisoner’s evidence and closed, it is 
too late for the prisoner, as matter of right, to introduce and exam- 
ine a fresh witness on his general case, unless some good excuse is 
rendered for holding the witness back; and if no excuse be offered, 
the court may decline to hear the witness, except in sur-rebuttal of 
the state’s rebutting evidence. 

The charge of the court in respect to alibi was in conformity to 59 
Ga., 142; and in respect to the evidence of an accompiice, it was in 
conformity to Roscoe's Cr. Ev., 456, et seg., and to 52 Ga., 106, 398. 
As to threats, see 49 Ga., 12, and 58 7d., 224; and as to falsus in uno 
falsus in omnibus. see 59 Ga., 68; 53 Ib., 365, and cases therein 
cited. On the impeachment of witnesses and their support by evi- 
dence of general character, the charge of the court was correct 
and sufficiently full. 

. It was not error against the prisoner to instruct the jury in terms of 
the act of December, 1878, on the relative powers of the court and 
jury over the punishment. 

. The jury bad a right to convict the prisoner on the evidence in the 
record, the accomplice being corroborated indirectly on the main 
point by several circumstances of more or less weight; and the 
court did not err in overruling the motion for a new trial. 


Criminal law. Demurrer. Evidence. Witness. Prac- 
tice in the Superior Court. Alibi. Accomplice. Threats. 
Charge of Court. New trial. Before Judge Crisp. Lee 
Superior Court. March Term, 1879. 


Jackson, Jones and Daniel were jointly indicted for the 
murder of Whitsett, alleged to have been committed on the 
13th of October, 1878. The defendants severed and Jack- 
son was first placed on trial. The evidence against him 
consisted mainly of the testimony of Daniel, an accomplice. 
Whitsett was undoubtedly assassinated by being shot 
through the window of his room with a load of buck-shot. 
Daniel swore positively that Jackson did the shooting ; if 
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his testimory thus far be taken as true, he was undoubtedly 
an accomplice. He was corroborated by circumstances of 
more or less weight, which made a case proper for the de- 
termination of a jury. A verdict of guilty was returned, 
and Jackson moved for a new trial upon the following, 
among other grounds : 

1. Because the court erred in sustaining the demurrer 
to the motion to quash the indictment upon the ground 
that the defendant was charged with the murder of Whit- 
sett on October 13th, 1878, when said Whitsett was in life 
on that day and for many days thereafter. 

2. Because the court erred in charging the jury as follows : 
“ Alibi, as a defense, involves the impossibility of the pris- 
oner’s presence at the scene of the offense at the time of its 
commission, and to be successful the range of the evidence 
in respect to time and place ought to be such ae to lay the 
foundation for reasonably inferring that the prisoner could 
not possibly have been present at the time and place of 
killing.” 

3. Because the court erred in charging as follows: “The 
corroboration ought to be sufficient to satisfy the jury of 
the truth of the evidence of the accomplice. If the jury 
are satistied that he speaks the truth in some material part 
of his testimony, in which they see him confirmed by un- 
impeachable evidence, this may be a ground for their be- 
lieving that he also speaks the truth in other parts as to 
which there may be no confirmation ; but the corroboration 
ought to be as to some fact or facts connecting the prisoner 
with the offense, the truth or falsehood of which would go 
to prove or disprove the offerse charged against the pris- 
oner.” ; 

4. Because the court erred in charging as follows: “A 
witness impeached by proof of his general bad character— 
that is by witnesses swearing that they would not believe 
him or her in a court of justice—may be sustained by sim- 
ilar proof of character, that is by witnesses swearing 
they would believe him or her on their oath. How far an 
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impeachment is successful is a question for the jury. You 
are the tribunal that is to pass upon that.” 

5. Because the court erred in charging as follows: “The 
punishment for persons convicted of murder shall be death 
—but may be confinement in the penitentiary for life in the 
following cases: If the jury trying the case shall so re- 
commend, or if the conviction is founded solely on cireum- 
stantial testimony, the presiding judge may sentence to can- 
finement in the penitentiary for life. In the former case it 
is not discretionary with the judge, and in the latter it is.” 

6. Because the court erred in not permitting the intro- 
duction of Silas Wright as a witness for the defendant, who 
had been subpeenaed, notwithstanding the declaration of 
defendant’s counsel that this witness had not been called by 
inadvertence, and that his testimony was material. 

7. Because the verdict was contrary to evidence, law, 
and the charge of the court. 

The court appended to the 6th ground the following 
note: 


‘‘ Defendant proposed to introduce the witness after the state had 
closed, the defendant closed, and the state in rebuttal closed. The 
court declined to permit the witness to be examined except in rebuttal, 
counsel for defendant not stating that they had omitted examining 
him through inadvertence.” 


The motion was overruled, and defendant excepted. 
Lewis Arnuer, for plaintiff in error. 


C. B. Hupson, solicitor-general ; D. H. Pork ; Hawkins 
& Hawkins, for the state. 


BuEckLey, Justice. 


1. A motion to quash an indictment is in the nature of a 
demurrer, and ought to be rested upon some matter appar- 
ent upon the face of the indictment or elsewhere in the 
record. 4 Halst., 293; 19Conn., 477. Sucha motion can- 
not bring to the attention of the court a fact disconnected 
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with the prior proceedings and the truth of which depends 
upon evidence dehors the record. The indictment alleged 
that the mortal wound was given on a certain specified day, 
and that on the same day the man died. The motion to 
quash set up that the man was in life on that day and for 
many days thereafter, and that the indictment ought, for 
this reason, to be quashed. The state demurred to the mo- 
tion, the demurrer was sustained, and the motion went out. 
We can have no doubt that the motion was only an informal 
traverse of one of the allegations of the indictment, and 
that the issue it sought to raise was quite too narrow, and 
quite immaterial. Let the substance of the motion be 
regarded as a special plea, and it presents no suflicient an- 
swer to the indictment; for it is not essential that the date 
of the offense should be proved exactly as charged, the 
limits of proof being, on the one hand, the finding of the 
bill of indictment, and on the other, the earliest period not 
excluded by the statute of limitations. 4 Ga., 341; 11 J3., 
53; 13 7b., 396; 17 Jb., 489; 18 7b., 736. True it is that 
the offense of murder is not complete until death has oe- 
curred, but if the death and the mortal wound fall upon 
the same day, it matters not that the day be subsequent to 
that laid in the indictment, provided it has elapsed when 
the indictment is found. Toshow simply that the deceased 
was alive after the time that the indictment alleges he died, 
is no ground for acyuittal. 

2. In reference to the restriction put by the court upon 
the examination of the witness Wright, it is to be noted 
that this witness was offered when the adducing of evidence 
was in what may be termed the fourth stage. The state 
had gone through its case; the deferse had gone through 
its case; the state had rebutted; and the defense then 
brought up Wright and proposed to enter afresh on its 
general case, giving no excuse for the omission to introduce 
the witness at an earlier stage. The court required the ex- 
amination to be restricted to matter in sur-rebuttal of the 


state’s rebutting evidence. It was no doubt within the 
V 64-22 
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discretion of the court to have allowed a wider range of 
examination, but we think the defense could not claim it as 
matter of right, nor do we see that the court abused its dis- 
cretion in denying it. There has to be some order in 
submitting evidence, and the court but adhered to the 
usual order. Any departure from that order ought to be 
attended with something special in the given instance, either 
in the shape of exense by the dilatory party, or some sug- 
gestion which the circumstances transpiring under the ob- 
servation of the court make to the mind of the presiding 
judge. Surely it is not allowable for a party to cut up his 
evidence arbitrarily at his pleasure, and present it by install- 
ments, with no regard to the particular stage or stages at 
which its introduction is appropriate. The motion fora 
new trial affirms that the inadvertence of counsel was men- 
tioned as an excuse for holding back the witness, but instead 
of verifying this statement, the presiding judge expressly 
contradicts it. 

3. Several of the points made and argued may be grouped 
under one head, and disposed of by a mere reference to the 
authorities which control them. On the snbject of alabi 
the court charged the jury conformably to the view ex- 
pressed by this court in 59 Ga., 142. And see 63 @a., 85. 
In reference to the evidence of an accomplice, the charge 
given will be found supported by Roscoe’s Cr. Ev., 456, e¢ 
seg., and 52 Ga., 106, 398. The effect of threats as evi- 
dence was a topic of argument here, and as to which see 
49 Ga., 12; 58 Jb., 224. In so far as the charge of the 
court deals with the principle of falsus in uno falsus in 
omnibus, it is in line with the general tenor of the cases. 
59 Ga., 63; 53 Zb., 365, and cited cases. The matter of 
impeaching and supporting witnesses by proof .of general 
character, is treated by the Code, §§3871, 3873, 3874. We 
perceive no want of fulness or accuracy in that part of the 
charge on this subject which the motion for a new trial sets 
forth. 
4. What the court charged on the relative powers of 
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the court and jury over the punishment, was in terms of 
the act of December, 1878. Grant that because that act 
was subsequent to the commission of this homicide its pro- 
visions would not be applicable, the only result would be 
that to apply it to the case would be an error in favor of 
the accused and not against him. If the act makes any 
change in the prior law, it undoubtedly softens it, and thus 
if the true rule was not administered it was put aside for 
one more mild and beneficent, and one which, prior to the 
trial, had received express legislative sanction. 

5. On the evidence in the record it is quite impossible for 
us to say that the jury had no right toconvict. The accom- 
plice was corroborated indirectly on the main point in con- 
troversy by several circumstances of some degree of weight. 
Among them were recent threats made by the accused, his 
presence on the premises at the time the killing occurred, 
coupled with his anxiety to go as a messenger to report the 
killing to a neighbor, his following after the messenger 
without being sent, and his conduct, when search was made 
for tracks in the yard, in trying to keep in advance of the 
party, as if his purpose might be to obliterate or confuse 
the tracks, if any, before they were seen by others. While 
there is room for some slight apprehension that the jury 
may, perchance, have reached an erroneous conclusion, we 
feel sure that we render a more faithful obedience to law 
by leaving the verdict to stand, than we would by setting 
it aside. ‘“ Moral and reasonable certainty is all that can be 
expected in legal investigation.” Code, §3749. The ac- 
cused was fairly and legally tried, and his conviction was 
not unwarranted by the law and the evidence. 

Judgment affirmed. 
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DuBoss, administrator, vs. Batt. 


I. A paper signed by the heirs at law of an estate authorizing the ad- 

ministrator to settle certain land sales of the intestate, was properly 
admitted in evidence to show authority in the administrator to 
receive from one of the purchasers the purchase price of that 
portion of which he was in possession and which he had improved, 
and thus to vest a perfect equity in him against that heir, being su 
juris, to whom this part fell in the division of the estate. 
Minors of the estate were not interested because the land had been 
divided, and this share fell to another who was sui juris, and the 
court was right to instruct the jury that if this party assented to the 
settlement by theadministrator, she was estopped from setting up 
title against the settlement so made by her consent. 

. Where the plaintiff purchased and went into actual possession of 
four acres of land, and fenced in the same and erected a dwelling 
thereon, and paid the purchase money therefor to the administrator 
of the vendor by consent of the heir at law to whom it fell on di- 
vision, he will acquire a perfect equity thereto against such heir at 
law and those acquiring title under her during his possession, and 
may recover thercon in ejectment. 


Evidence. Contracts. Minor. Title. Ejectment. Equity. 
Before Judge Porrte. Wilkes Superior Court. May Term, 
1879. 


Reported in the opinion. 


D. M. DuBose; W. M. & M. P. Reese; D. A. Vason, 
for plaintiff in error. 


S. H. Harpeman; Sms & Suusrick, for defendant. 


JACKSON, Justice. 


This was an action of ejectment brought by Ball, a col- 
ored man, against “The Sisters of the Order of St. Joseph, 
of Washington, Ga.,” for the recovery of three acres of land 
in the town of Washington. The sisters called upon their 
grantor, Martha Andrews, to make good her title, who, in 
her turn, vouched the plaintiff in error, Da Bose, or the estate 
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of Wylie which he represented, and they were made parties 
defendants. 

Ball held under the estate of Wylie also, so that plaintiff 
and original defendants held under the same grantor, and 
the sole question is, did the plaintiff have title from the 
estate of Wylie or from Wylie ? 

The plaintiff showed no written title, but claims that he 
had a perfect equity which entitles him to recover in eject- 
ment. 

That equity consists of the possession of the land—four 
acres—which he bought from Wylie, and improved by fene- 
ing it in and building thereon the dwelling wherein he 
lived, and payment of the purchase money, to-wit : $100.00. 
The payment of this money was made to the former admin- 
istrator of Wylie—after his death, of course, and the ques- 
tion is, does this payment, under the facts of this case, make 
such a perfect equity as will authorize a recovery in eject- 
ment ¢ 

Perhaps there might be doubt whether the payment 
could be made to the administrator so as to vest the legal 
title without going into equity, and thus pass the title out 
of the estate, without the assent of the heirs, inasmuch as the 
title vested in the heirs at the death of Wylie; and the ad- 
ministrator could only administer the realty in the teeth of 
their title in order to pay debts. However that may be, the 
facts of this case take it without the difficulty suggested. 
Martha Andrewssigned a paper which authorized the admin- 
istrator to settle the claim of certain freedmen (of whom 
doubtless the plaintiff is one) who had bought land of the 
estate of Wylie, of which she was the only heir interested 
in this land. The lands left by Wylie were duly divided, 
and this part fell to her; and she sold to the Sisters land 
thus falling to her in the division, three acres of which the 
plaintiff had bargained for with Wylie, was in possession 
of, and afterwards, with her consent, arranged with the ad- 
ministrator by paying him for it. Her consent that the 
administrator have power to settle with the freedmen also 
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relieves the case of the difficulty suggested that Ball paid 
no interest. Whether interest was due or not does not 
appear, but if due, the administrator had the authority to 
settle from Martha Andrews, and his settlement binds her. 

1. We think, therefore, that the court did not err in over- 
ruling the motion for a new trial. The agreement in writ- 
ing was properly admitted in evidence, because it may well 
bear the construction that it authorized the administrator 
to settle with the plaintiff. It not only waived notice of 
any judicial proceeding which might be instituted in respect 
to defective title to the land, but it expressly “authorized 
the administrator to proceed and settle the same according 
to his judgment and the best interest of theestate.” There- 
fore the court was right to admit the paper as against Mrs. 
Andrews. 

2. The court was also right in charging to the effect that 
though the paper might not bind the minors of the Wylie 
estate, who signed by gnardian, yet that it did bind Mrs. 


Andrews, who was su? juris, and estop her from setting up 
title against the plaintiff. 

3. The facts show a perfect equity against Mrs. Andrews, 
as party made defendant and the grantor of the Sisters of 
St. Joseph, who bought during plaintiff's possession, and 
the verdict and judgment are right. 

Judgment affirmed. 


Cievetanp ef al. vs. CHaMBLIss, guardian. 


(Warner, Chief Justice, being engaged as presiding officer of the senate organized as 
a court of impeachment, did not sit in this case. ] 


. Where there has been opportunity to raise a question as to the suffi- 
ciency of the notice of a motion for a new trial, and it has not been 
raised in the court below, nor ruled upon by the presiding judge, 
the question is not here for review. 

. A creditor of an insolvent estate who is under injunction not to sue 
the executor, has a good excuse for not obtaining judgment on his 
debt before proceeding by bill in equity to set aside a voluntary 
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conveyance made by the testator in his life-time; and if, during the 
pendency of the bill, a judgment or decree establishing the amount 
of the debt is obtained against the executor, the same may be 
brought into the bill by way of amendment, and may thus be used 
as effectively as if the adjudication had preceded the filing of the 
bill and had been alleged therein originally. 

. If one of several defendants to a bill brought by an executor to 
marshal assets, answers and turns his answer into across-bill against 
certain of his co-defendants, who are voluntary donees of property 
under the testator, (such cross-bill praying that the voluntary con- 
veyances be set aside because void as to creditors,) one of the co- 
defendants to the executor’s bill not made a party to the cross bill 
may, before decree on the cross-bill, file a separate and independent 
bill to accomplish the same object in his behalf which the cross-bill 
seeks to accomplish in behalf of the complainant therein, and the 

‘ complainant in such independent bill will not be bound by the result 
of the litigation on the cross-bill, he being no party to the same 
though a party to the original bill with which the cross-bill is con- 
nected. 

. Where the bill attacks voluntary conveyances solely on the ground 
that the donor was insolvent, making no charge as to any actual 
fraudulent intent, such an intent apart from the alleged insolvency 
is not in question, and no instructions to the jury which do not 
look to insolvency as a necessary fact to be established are ap- 
propriate. 

. The amount of the donor’s liabilities as compared with his resources 
at the time he executed the conveyances sought now to be set aside, 
being a vital point in the case, the allusion of the court to ‘“‘bogus” 
debts or claims in charging the jury, with the use by the court of 
that epithet in connection with matter charged at the request of 
complainant’s counsel, would seem objectionable; and a new trial 
having been granted below, the judgment granting it will not be 
reversed. 


New trial. Practice in the Supreme Court. Equity. 
Administrators and executors. Judgments. Fraudulent 
conveyance. Charge of Court. Before Judge Grice. 
Crawford County. At Chambers. July 11, 1878. 


In February, 1875, Thomas E. Chambliss, as guardian of 
the minors of Israel J. Chambliss, deceased, filed his bill 
against Wilde C. Cleveland as executor of Washington C. 
Cleveland, deceased, and as trustee for Orleana A. and Oliver 
C. Cleveland, making, in brief, this case : 
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In 1858 complainant loaned to Washington C. Cleveland, 
principal, and E. T. Jordan, security, about $5,300.00, and 
to said Jordan, principal, and Cleveland, security, $2,000.00, 
taking their notes therefor. These notes were renewed in 
1862. Suit was brought on that for $2,000.00 in Crawford 
superior court against Jordan alone. Cleveland having 
died, complainant was enjoined by the executor of his 
estate on a bill filed in September, 1569, to marshal assets, 
from commencing snit against such estate. Judgment was 
obtained against Jordan for $2,609.00 principal and interest. 
Shortly thereafter he was declared a bankrupt, and in 1874 
was discharged, over the continued opposition of complain- 
ant. The master appointed on the bill to marshal assets 
reported over $12,000.00 in favor of complainant, and gave 
him preference over other creditors, except a few of equal 
dignity. The assets in the executor’s hands, with the ex- 
ception of property which he has not seen proper to appropri- 
ate to the payment of the debts of the estate, will not 
exceed $3,500.00. This other property, of the’value of 
$9,000.00, ought to be made subject to the debts due com- 
plainant and other creditors of equal dignity. It consists 
of about eight or nine hundred acres of land, eight mules, 
farming utensils, ete., all of which, on or about November 
20, 1868, was conveyed by testator in consideration of nat- 
ural love and affection, to Wilde C. Cleveland in trust for 
testator’s minor daughter and son, the said Orleana A. and 
Oliver C. At the time of this conveyance testator, Wash- 
ington C. Cleveland, was indebted to complainant and 
others an amount eqtal to, if not greater than, the property 
he then owned. Prays that the aforesaid trust deed be 
declared void, the property subjected to complainant’s 
claims, ete. 

On June 5, 1877, complainant filed an amendment to his 
bill, setting forth that the conveyance in trust by testator 
for the use of his children, was as follows: One Johnson 
bought from one Letton five hundred and fifty acres of 
land of the value of $5,500.00. Johnson received a deed 
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and gave his notes for the purchase money with testator as 
security thereon. Johnson being unable to meet his notes, 
it was agreed between him and testator that the latter should 
pay them off, whilst Johnson should convey the land to 
Wilde C. Cleveland in trust for Oliver C. This was done 
on November 20, 1868. Testator also gave to his said son, 
Oliver C., by his will, farming utensils, stock, ete., of the 
value of $1,300.00, all of which went into the hands of his 
said trustee. In February, 1869, testator conveyed to 
Wilde C. in trust for his danghter, Orleana A., in consider- 
ation of natural love and affection, three hundred and fifty 
acres of land of the value of $3,500.00, and by will gave to 
her stock, farming utensils, ete., of the value of $1,000.00, 
and money and notes to the amount of $1,535.00, all of 
which passed into the hands of her trustee. Orleana sub- 
sequently married Lamar, who succeeded Wilde CO. in the 
trust, and who complainant prays may be made a party 
defendant. 

Complainant further alleged that the report of the master 
appointed on the bill filed by the executor to marshal the 
assets had, since the filing of his original bill, been con- 
firmed by the verdict of a jury and decree, to-wit: at the 
September term, 1876, of Crawford superior court. 

He also alleged that the value of the property which the 
executor improperly failed and refused to appropriate to 
the payment of debts of the estate, to-wit: that voluntarily 
conveyed to his children by testator, was $13,900.00. 

Wilde C., the executor and trustee, answered that the 
indebtedness of testator at the time of the voluntary convey- 
ances, did not exceed $9,000.00 on his own account, and 
$5,000.00 as security for others, whilst he had property to 
the amount of over $30,00v.00, enumerating the items of 
which it consisted. ne 

Lamar, trustee, answered, putting the value of the land 
conveyed to his wife at $1,200.00, the indebtedness of testa- 
tor at the time of the conveyance at $14,000.00, and his 
property at $50,000.00. Denies that complainant holds 
any claim of $12,000.00 against testator, and alleges that if 
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testator ever owed him anything it was a debt contracted 
prior to June 1, 1865, and not having been sued before 
January 1, 1870, it was barred. In reference to the claim 
against Jordan, as principal, and testator, as security, he 
says it was contracted prior to June 1, 1865, and was not 
sued before January, 1, 1870, though Jordan was sued ; 
that complainant released testator in his lifetime; that he 
has allowed Jordan to make way with property subject to 
the judgment, ete. 

The evidence introduced upon the trial of the issues thus 
formed need not be réported except so far as to state that 
the record of the proceedings had on the bill to marshal 
assets filed by Wilde C. Cleveland, executor, shows that 
Mary Zeigler, as guardian ad litem for Octavia Zeigler, a 
defendant to such bill, answered the same and filed a cross- 
bill against the executor and trustee under the voluntary 
conveyances from testator, attacking the same upon sub- 
stantially the same grounds as are presented in the bill of 
complainant, and aileging further that the money of the 
said Octavia paid for the land conveyed by Joknson to 
Wilde C., as trustee, under direction of testator, seeking to 
follow the fund, ete. Lamar, trustee, who was a party de- 
fendant to the bill to marshal assets, was also made a party 
to this cross-bill. Chambliss, guardian, the complainant, 
was not. 

The precise date of the filing of this cross-bill does not 
appear, but service was acknowledged by opposing counsel 
on March 24, 1875. 

The master reported adversely to this claim, and his find- 
ing was confirmed by verdict and decree at the September 
term, 1876. 

The jury found for defendants. On January 19, 1878, 
counsel for complainant served counsel for defendants with 
the following notice : 


“*To the defendants and their solicitors: 

‘Whereas the judge of the superior court of the Macon circuit, 
Honorable Barnard Hill, presiding at the hearing of said cause when 
said verdict was rendered, suddenly died during said September term, 
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1877, on the day next to the rendition of said verdict, whilst complain- 
_ ant was preparing through his solicitors a motion for a new triai, and 
before the same was or could have been filed, and whereas the next 
March term of said superior court is and will be the first time when 
such a motion could be filed, the defendants are hereby notified that at 
said March term of the superior court of Crawford county, the com- 
plainant will make and file a motion for a new trial in said cause as 
an extraordinary case, and as authorized by law in such cases made 
and provided.” 


The grounds of the motion subsequently made at the 
time designated in the notice, were, in substance, as follows: 

1. Because the verdict was contrary to law, evidence, and 
the principles of justice. 

2. Because the court erred in refusing to charge the jury 
as follows: 

(a.) “The law presumes that every man intends the 
necessary consequence of his act, and if the act necessarily 
delays, hinders, or defrauds his creditors, then the law pre- 
sumes that it was done with a fraudulent intent. 

(b.) “The law stamps a man’s generosity with the name 
of fraud, and fraud arises and may exist without the impu- 
tation of moral turpitude, when the act prevents him from 
acting fairly towards his creditors. 

(c.) “Fraud may be presumed when a gift is made by a 
debtor who is indebted so as to be embarrassed and ap- 
proaching insolvency, and whereby a fall in prices or fluctu- 
ation in the value of what is retained would probably leave 
him unable to pay his creditors. 

(d.) “Though a debtor may not be absolutely insolvent 
at the time of a gift, or may not be rendered absolutely in- 
solvent by such gift, yet, if at the time of the gift he is so 
embarrassed by debts as to approach insolvency, so that a 
fall in prices or fluctuation in the value of what is retained 
by him would probably leave him unable to pay his debts, 
then fraud may be presumed and the gift set aside.” 

3. Because the court erred, after charging the following 
request: “On the question whether the debtor was insol- 
vent or not at the time of the gift, or whether, under th 
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principles of law given you in charge, the presumption is 
that the gift was intended to delay or hinder creditors, the 
jury are to consider all debts proven whether they have 
since become enjoined or not, or barred or not, provided 
they existed at the time of the gift,” in adding this qualifi- 
cation: “In considering whether they were debts or not at 
the time, you may take into consideration the cénduct of 
the parties. If I claim to havea debt against the estate of 
Cleveland in 1868 or 1869 and he died, and the executor 
called upon me to prove my debt and I did not do it, the 
jury would have the right to consider my conduct as to 
whether I had a debt or not, or whether it was not bogus, 
or whether there was some reason why it was not a debt— 
but if it was a debt at the time of making these deeds, then 
you can consider whether it has been collected or not.” 

Complainant and his counsel made affidavit that the case 
was heard and the verdict rendered about six o’clock p. m. 
on Wednesday the 26th of September, 1877, and that on 
the next ensuing day at about the hour of six p. m. the 
Hon. Barnard Hill, the judge presiding at said term, sud- 
denly expired during the session of court, thus ending the 
term before a motion for new trial could be prepared, ete. ; 
that this fact constitutes such extraordinary ground as 
would support a motion made at the next succeeding term. 

The recitals in the grounds of the motion were verified 
by the affidavits of complainant, his counsel and the steno- 
graphic reporter. 

Judge Grice, the successor of Judge Hill, certified that 
upon evidence satisfactory submitted to him and of file 
with the motion, the recitals in the grounds were true. 

A consent order was taken for the hearing of the motion 
in vacation. After argument, a new trial was ordered. 

No exception seems to have been taken as to the notice 
of the motion or the verification of the recitals, ete. 

To the judgment ordering a new trial, Oliver C. Cleve- 
land, who had become of age and been made a party, and 
Lamar, trustee, defendants excepted. 
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Hatt & Son; R. D. Smive; Bacon & Rovrnerrorp; 
Brount, Sommons & Harpemay, for plaintiffs in error. 


J.S. Pinckarp; McCay & Tripps, for defendant. 


Bueckiey, Justice. 


1. A point was made in the argument which was not pre- 
sented below, and upon which the judge there presiding did 
not rule. We were urged to reverse the judgment granting 
a new trial, because the notice given of the intended mo- 
tion did not specify any ground or grounds upon which 
the motion would be based. To show that the notice must 
embrace the grounds, and not merely an admonition of the 
intention to move, we were cited to 21 Ga., 216; 30 Jb., 
677; and Code, §3721, compared with Cobb’s Dig., 503. 
Let it be granted that the notice was defective for want of 
fulness, there was opportunity below to urge the defect, 
but instead of using the opportunity, the plaintiffs in error 
suffered the motion to be made and disposed of on its 
merits, without any effort to defeat it on account of the 
character of the notice. The point appears here in its 
virgin state, wearing all its maiden blushes, and is there- 
fore out of place. 

2. The proposition that equity will not aid a creditor to 
pursue assets with which the debtor has parted, until after 
the debt has been established by judgment, was pressed 
upon us, and the following authorities were cited: 4 Ga. 
319; 3 7b., 449; 42 Jb. 124; 47 7b., 5380; 56 Ld., 144. 
But the facts of the present case are special. Here the 
ereditor, filed his bill whilst under an injunction not to sue 
the executor of his debtor; and after the executor’s bill on 
which the injunction was granted resulted in a decree fixing 
the amount of the debt, that decree was pleaded by way of 
amendment to the bill of the creditor, and thus when the 

Jatter bill came to a final hearing, the creditor was in a sitn- 
ation to prove his claim, as against the executor, by conclu- 
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sive evidence. Add to this that the estate of the debtor 
was certainly insolvent, and we can see no reason for holding 
that the creditor ought to fail, on the theory that his bill 
was prematurely brought. We are not ruling upon a de- 
murrer to the bill, but upon the sufficiency of the evidence 
adduced at the hearing; and even if the bill, as amended, 
had been demurred to, we see not why the injunction and 
the insolvency would not have furnished a sufficient excuse 
for not having a judgment to start with. Under the Code; 
$4181, the rendition of the decree in the executor’s suit, 
pending the creditor’s bill, was proper matter for amend- 
ment to the latter bill; and it seems to us that after being 
thus brought in, it could be used as effectively as if an 
adjudication of the debt had preceded the filing of the bill, 
and had been alleged as a part of the original case. 

3. There were numerous defendants to the bill brought 
by the executor to marshal assets, among them the com- 
plainant in the present bill, the volunteers or donees whose 
title is now attacked, and one Mrs. Zeigler. Mrs. Zeigler 
engrafted upon her answer a cross-bill, which had for its 
object the overthrow of the title of these donees, and the 
bringing in of the property to pay the debts of the donor’s 
estate—at least the debt which was due to her. The cross- 
bill failed, the result being a finding and decree against it. 
The plaintiffs in error urge that the result thus reached on 
Mrs. Zeigler’s cross-bill, is binding upon the complainant in 
the present bill, and hence that the whole controversy is 
closed, for which reason the verdict was correct and should 
not have been set aside by the grant of a new trial. But 
the complainant in the present bill was not a party to the 
cross-bill, and the present bill was filed, if not before the 
cross-bill, certainly before the latter was heard and disposed 
of. Why did not the complainant in the independent bill 
have the same right to attack the conveyances to the donees, 
by that bill, as Mrs. Zeigler had to make a similar attack by 
the cross-bill? And why should the failure of her attack 
bind him, if the failure of his attack, had his bill been tried 
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first, would not have bound her? His relation to the cross- 
bill was precisely the same as hers to the independent bill, 
with one exception—he was a party to the original bill out 
of which the cross-bill sprang. Is a defendant to an origi- 
nal bill affected by the result of litigation between two or 
more of his co-defendants, on a cross-bill to which he is not 
a party? Upon principle, he is not, and if there is any au- 
thority to the contrary it is unknown to us. The able and 
industrious counsel who argued this case for the plaintiffs 
in error, failed to produce any. 

4. The various requests to instruct the jury on the sub- 
ject of actual fraud, were notin line with the charges of 
the bill. The bill proceeds on the sole ground that the 
donor was insolvent, or became so by the reduction of his 
fortune involved in making the gifts. No actual fraudu- 
lent intent is alleged—indeed, the bill seems unusually care- 
ful not to impute any such intent. As the bill stands, 
insolvency is an indispensable fact to be established, before 
the complainant will be entitled to a decree, and the court 
was right in treating as irrelevant any request for instruc- 
tions which would or might leave that question undecided. 
Adherence to the pleadings is a prime virtue in trying a 
cause. 

5. The fifth head-note presents all we desire to say on 
the epithet “ bogus,” and on the general result of our delib- 
erations. 


Judgment affirmed. 


Boxtren et al. vs. Toe Strate or GEorGIA. 


Where three are indicted for riot in unlawfully assaulting, beating, 
wounding, and otherwise maltreating another in a violent and tu- 
multuous manner, and the evidence is that two of the three struck 
and wounded that other by throwing rocks at and hitting him on 
the head, all acting in a violent and tumultuous manner: 

Held, that the two were properly convicted of riot under the indict- 
ment; and though the testimony as to the persons who began the 
rocking is conflicting, yet there being enough to uphold the verdict, 
and the presiding judge approving it, this court will not interfere. 
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Criminal law. Riot. Verdict. Before Judge Crarx. 
City Court of Atlanta. June Term, 1879. 


Reported in the opinion. 


Gartrett & Wrieut, for plaintiffs in error. 


Howarp Van Epps, solicitor city court, for the state. 


JACKSON, Justice. 


The defendants were indicted together with one Green 
Bolden for a riot. All were found guilty, but a new trial 
was granted Green Bolden, and it being denied the defend- 
ants, they excepted. The sole question is, were the two 
men under the facts guilty of riot ¢ 

The Code declares, “if two or more persons, either with 
or without a common cause of quarrel, do an unlawful act 
of violence, or any other act in a violent and tumultuous 
manner, such persons so offending shall be guilty of a riot.” 
The allegation is that in a violent and tuziultuous manner 
the defendants did unlawfully assault, beat, wound and 
otherwise maltreat Lem Wright. The evidence is that the 
three assembled at the house of Lem Wright and were vio- 
lent and tumultuous, and that the two, each of them, threw 
rocks at Lem, and that he was badly wounded on the head 
by the rocks thrown by them. The difficulty arose out of 
the fact that Joe Wright and Green Bolden were fighting 
about the whipping of some children ; Lem interposed to 
part them, when the rocks were thrown at him by plain- 
tiffs in error and he was so struck and wounded. The 
facts make the two guilty of a riot under the law, and the 
allegation in the indictment was sustained by the state’s 
testimony. 

It was for the jury to decide on the conflict of evidence : 
but it is unquestionably true that rocks were thrown at 
Lem Wright by the plaintiffs in error, and that they assem- 
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bled at his house, and thus the trouble arose. The other 
defendant got off by the fact that he did not throw at Lem 
Wright, the unlawful act charged in the indictment. The 
new trial was properly refused as to the plaintiffs in error. 
38 Ga., 185. 

Judgment affirmed. 


WALKER vs. Jounson et al. 


. The defendant in fi. fa., who claimed the fund as exempted by 
the ordinary, not having been served with the bill of exceptions, 
this court will not review the judgment of the superior court on 
the validity of that exemption. 

. The exemption of the fund being treated as valid, an unrecorded 
mortgage for purchase money will take in preference to one duly 
recorded to secure a debt not within any of the exceptions of the 
constitution rendering the exemption liable—both mortgages hav- 
ing been foreclosed, and the executions in the sheriff's hands. 


Practice in the Supreme Court. Mortgage. Homestead. 
Before Judge Lawson. Baldwin Superior Court. Feb- 
ruary Term, 1879. 


Walker brought a rule against the sheriff of Baldwin 
county to cause him to apply to a mortgage fi. fa. of mov- 
ant in his hands, the proceeds of the sale of two mules, the 
property of Huff, the defendant in fi. fa. Huff claimed 
the fund as having been set apart to him as an exemption. 
Johnson, the holder of another mortgage fi. fu., also claimed 
the fund, and was made a party. The case was sulmitted 
to the court without a jury upon an agreed statement of 
facts, as follows: 

“That John B. Wall, sheriff, on January 1st, 1874, levied 
the mortgage fi. fa. of Samuel Walker on two mules therein 
mentioned, and afterwards, to-wit: on the 10th day of Jan- 
uary, 1874, levied the mortgage fi. fa. of Thomas Johnson, 


on said mules; and on the same day they were sold, and the 
V 61-28 
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money held up for distribution, under a notice from Thomas 
Johnson. That the claim of Thomas Johnson was for pur- 
chase money of said mules, and was in the form of an unre- 
corded mortgage, given December 29th, 1872, due November 
Ist, 1873,and foreclosed January 9th, 1874; and that the claim 
of Samuel Walker was a mortgage regularly recorded, given 
June l0th, 1873, due November Ist, 1873, and recorded 
June 16th, 1873. That at said sale Thomas Johnson bonght 
in said mules, and gave the sheriff, John B. Wall, his bond 
for the money, but never paid the same into his hands. That 
after said sale, to-wit: on the 30th day of January, 1874, 
John H. Huff applied to the ordinary of Baldwin county 
for homestead and exemption, including in his application 
‘money arising from the sale of two mules, and now in the 
hands of the sheriff—two hundred and fifty dollars,’ with- 
out any prayer for the investment of the same. That the 
ordinary, on the 28d day of March, approved said home- 
stead and exemption in the following words: ‘Approved, 
this the 23d day of March, 1874, subject to such debts as 
are provided for by law. Signed, D, B. Sanford, ordinary,’ 
without any order for the investment of said money or 
any disposition of, or re-investment of, the same. That 
upon the filing of the application the ordinary gave the 
sheriff notice in writing, and upon its approval, notified 
him of that fact in writing.” 

The court rendered two judgments, one headed “Samuel 
Walker, plaintiff in fi. fa. vs. J. H. Huff, defendant in 7. 
fa., and John D. Wall, sheriff.” In it he ordered costs and 
counsel fees to be paid on the 7. fa., and the balance to be 
paid over to the ordinary for the benefit of Huff's family. 
The other order was headed, “Samuel Walker, plaintiff in 
Ji. fa.,and Thomas Johnson, plaintiff in fi. fa. vs. J. H. 
Huff, defendant in fi. fa., and J. B. Wall, sheriff, and J. H. 
Huff, claimant.” In it he ordered the payment of costs 
and counsel fees on the Walker fi. fa., and the payment of 
the balance to Johnson. 

Walker excepted. Service of the bill of exceptions was 
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acknowledged by counsel for Johnson and the sheriff; no 
service upon Huff appears to have been made. 


F. C. Furman, by brief, for plaintiff in error. 
W. W. Wittaamson, by brief, for defendants. 


JAOK:ON, Justice. 


A certain fund arising from the sale of certain mules was 
in the sheriff's hands. It was claimed by the deferdant in 
ji. fa. a8 exempt by the judgment of the ordinary, for the 
use of his family, by the plaintiff in error, on a mortgage 
to secure goods sold defendant duly recorded, and before 
any other mortgage was recorded—and by defendant in 
error, on an unrecorded older mortgage for the purchase 
money of the mules. The court ruled that the exemption 
was valid, and that the fv. fa. issued on the purchase money 
mortgage would take the fund after payment of expenses 
of bringing the same into court. Whereupon plaintiff 
in error excepted. 

1. There is no service upon the defendant in fi. fa. who 
claimed the exemption. If that judgment of the ordinary 
be assailed, he has a right to be heard, and should be a party 
to the case, as he was one in the court below; but he is not 
served with the bill of exceptions, and therefore he is not 
a party here. 

Indeed, the two issues were tried separately, and separate 
judgments were pronounced—the one in the case of Walker 
vs. Huff, defendant in fi. fa., and Wal!', sheriff, and the 
other in the case of Walker and Johnson vs. Huff, defend- 
ant, Wall, sheriff, and Huff, claimant. 

Therefore this court will not review the judgment of the 
superior court on the validity of the exemption as made by 
the ordinary. 

2. Treating it then.as valid, of course the mortgage for 
the purchase money will take the fund in preference to a 
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mortgage not for purchase money or any other thing that, 
by the constitution, could sell the homestead or exemp- 
tion. Plaintiff in error could not have sold the mules 
under his 7. fa., had they been set apart; no more can he 
claim the money they brought when it is set apart. But 
defendant in error could have sold the mules, though set 
apart ; therefore he can claim what they sold for, though 
set apart. 

The court below, then, ruled correctly in awarding the 
fund to the defendant in error, after paying expenses of 
bringing it into court. 

See 54 Ga., 569; Code, §§5135, 2002. Supplement to 
Code, §690. 

Judgment affirmed. 


Smiru vs. Bryan. 


Where there is no approval of the brief of evidence by the presiding 
judge and no reference thereto in the bill of exceptions, the writ of 
error must be dismissed, no error being assigned which could be de- 
termined without such evidence. 

(a,) Hac. there been an approval of the brief of evidence, the verdict 
was not contrary to the weight thereof. 


Practice in the Supreme Court. September Term, 
1879. 


A fi. fa. in favor of Bryan against Daniel was levied on 
certain land, which was claimed by Smith. The claimant 
insisted that he had been a security on an official bond for 
Daniel, and lost money therefrom ; chat Daniel offered to 
reimburse him by turning over to him a mule; that he did 
not want the mule, and Daniel then traded it to a third 
party for the land now in dispute, and had the title made 
to claimant for the purpose above stated. The plaintiff in- 
sisted that the deed was antedated, that it was made after 
his judgment was obtained, and was therefore a fraud on 
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him. The jury found the property subject. Claimant 
moved for a new trial on the ground that the verdict was 
contrary to law, evidence and the weight of the evidence. 
The motion was overruled, and he excepted. The brief of 
evidence in the record was not approved, nor was there 
any reference thereto in the bill of exceptions. The writ 
of error was therefore dismissed. 


R. W. Carswe t, by brief, for plaintiff in error. 
No appearance for defendant. 


J ACKSON, Justice. 


This was a motion for a new trial. In such a case it is 
not necessary that the brief of evidence be embodied in 
the bill of exceptions, but it may come up in the record, if 
it be referred to in the bill of exceptions, so that the atten- 
tion of the presiding judge is directed to it. Code, §4253. 
No reference is made to the brief of evidence in this bill of 
exceptions, nor does the record contain any approval 
thereof by the judge. The only grounds for the new trial 
are that the verdict is against law and evidence ; therefore 
the evidence is absolutely necessary to review the case, and 
the writ of error must be dismissed. The plaintiff in error 
loses nothing, however, by the dismissal; for if what pur- 
ports to be the evidence in the record be that which was 
before the superior court, and if the court charged the law 
correctly, (and there is no copy of the charge or exception 
thereto in the record, and the presumption is that the court 
did so charge correctly) the case made is one of fraud or no 
fraud, and in case of fraud a trust resulted in Smith, the 
grantee and claimant, for the benefit of Daniel, the defend- 
and in fi. fa., as Daniel’s mule paid for the land, and it was 
properly subjected to the payment of his debt, the jury 
having found that issue of fraud in favor of the plaintiff in 
execution,—as must have been done if it was properly sub- 
mitted by the charge. There ie sufficient evidence, if that 
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which purports to be the evidence be correct, to sustain 
such finding ; and thus in any event the judgment would 
have been affirmed. In order to preserve the uniformity 
of our decisions and the plain statute—Code, §4253—the 
bill of exceptions being defective, the writ of error is dis- 
missed. 


Mrreuett vs. Tomrin. 


[WaRneEp, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


1. Where it appears from the record that the case is still pending in the 
court below, the writ of error will be dismissed. (R). 
2. A suggestion of diminution of the record must be on oath. (R). 


Practice in the Supreme Court. September Term, 1879. 
Keported in the opinion. 

W.S. Wattace; CO. J. Tuornton, for plaintiff in error. 
Bianprorp & Garrarp, for defendant. 


Jackson, Justice. 


A motion was made to dismiss this case on the ground 
that it was still pending in the court below, on a motion 
for a new trial, which had not been disposed of, the case 
before us being exceptions to the rulings of the court on the 
trial before the jury. Of course until the case is finally 
disposed of in the court below, it cannot be brought to this 
court, and the only question is, does the record show that 
it is still pending. 

The following order and judgment appear in the trans- 
cript : 

“R. 8. Tomi 


{Vera and judgment for plaintiff. 


08. 
Joun D. MiITCHELL. 
**The defendant having made a motion for a new trial in said case, 
on the grounds therein stated, and said grounds having been approved 
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by the court, and it appearing that it is impossible to make out and 
complete a brief of the testimony in said case before adjournment of 
court, it is considered and adjudged by the court that said motion 
stand continued until the 19th day of October, 1878, and that it be- 
heard at chambers, and that defendant have until said day to make 
out and file a brief of testimony without prejudice.” 


* R. 8. Tomi {nt 6: and judgment for plaintiff, 


v8. at October term, 1878, of Taylor 
JoHun D. MitTcHe.u. superior cou:t. 

‘The defendant being dissatisfied with the verdict and judgment in 
said case, comes, during said term of the court, and before the adjourn- 
ment thereof, and moves the court for a new trial, upon the following 
grounds, to-wit: 

1. Because the verdict of the jury is contrary to the evidence. 

2. Because the verdict is contrary to the evidence and the principles 
of justice and equity. 

3. Because the verdict is without evidence to support it. 

4. Because the verdict of the jury is so far contrary to the evidence 
as to shock the moral sense. 

‘* Whereupon he prays that these, his grounds for a newtrial, be in- 
quired of by the court, and that a new trial be granted him.” 

Signed by counsel and approved as correct grounds by 
the court, October 11th, 1878, signed Martin J. Crawford, 
J. 8. C. O. C., and marked filed in office October 11th, 
1878. 

No further order appears concerning the motion. It 
seems therefore to be pending still in the superior court ; it 
was pending then when this writ of error was sued out, and 
the record shows no disposition of it. Still pending, and not 
finally disposed of in that court, the case cannot be brought: 
to this court. Code, §4250. 

The writ of error must therefore be dismissed. 

1. Weare the less reluctant to dismiss it because an exami- 
nation of the points excepted to shows that the judgment 
would not, in any event, have been reversed, the construc- 
tion of the contract being right, in our judgment, and no 

-error in the question of practice raised, or in the costs. 

2. A suggestion of a diminution of the record was at- 
tempted, but counsel were unable to make oath that any 
part thereof was omitted, and this court has no power to 
make a new record for the court below. 

Writ of error dismissed. 
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Suiets vs. Roserts. 
[This case was argued at the last term and decision reserved.]} 


. On the mere question of title by virtue of duration of possession, 
there being no issue of mesne profits and equitable set-off thereto 
by improvements erected on land sued for, the rejection of testi- 
mony to the effect that the improvements were of little or no value, 
and rotten or dilapidated, is not such error as will require the grant 
of a new trial. 

. Where defendant showed privity of estate between him and a long 
line of grantors to lot No. 17in award of a city, and buildings 
thereon obtruding some feet over on lot 18 adjoining 17, continuity 
of possession for more than twenty years may be proven by parol 
between him and his grantors—his predecessors in the actual pos- 
session of the building thus extending over part of 18. 
Actual possession of such strip of 18 for twenty years by the said 
buildings extending thereon without written title thereto, is good 
prescriptive title against all the world, except the state and persons 
not sui juris, unless such possession originated in fraud, and honest 
mistake of the true line is not fraud. The fact that the bui'dings 
stood so long over what may now be claimed to be the true line, is 
a conclusive presumption that the claim is not good, but that the 
old buildings mark the true line; especially against a purchaser 
who bought after twenty years occupancy, and one of whose 
grantors had knowledge of the buildings years before. 


Evidence. Title. Prescription. Before Judge Tomp- 
Kins. Chatham Superior Court. May Term, 1878. 


To the report contained in the opinion it is only neces- 
sary to add the following: 

Shiels brought ejectment against Roberts. The case 
turned upon the defense of prescriptive title by reason of 
twenty years’ possession in himself and those under whom 
he claimed. The jury found for the defendant. Plaintiff 
moved for a new trial on the following, among other 


grounds : 

(1). Because the court ruled out testimony showing that 
the structures on lot No. 18 claimed by defendant were 
dilapidated and of little or no value. 

(2). Because the court admitted testimony tending to 
show: that those under whom defendant claimed the title to 
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lot No. 17, had always occupied and used as belonging to 
them that part of the building which projected on to the 
adjoining lot No. 18. 

(3). Because the court refused to charge that “ possession 
originating in mistake is not adverse until discovered.” 

(4). Because the court refused to charge that “defendant 
must show possession in himself, and cannot tack to his the 
possession of another, unless he show deeds conveying the 
land so held.” 

(5). Because the verdict was contrary to law and’ evi- 


dence. 
The motion was overruled, and plaintiff excepted. 















Jackson, Lawron & Bastnerr, for plaintiff in error. 


R. Fatuieant, for defendant. 







JACKSON, Justice. 





The plaintiff held perfect written title to city lot number 
18 in Gilmerville ward, Savannah; the defendant, to num- 
ber 17. Defendant and those from whom he derived pos- 
sessory right continuously for some twenty-six years, oc- 
cupied a certain building which covered some feet over 
the line between 18 and 17—as testified by the surveyor 
from the city map. The plaintiff sued for the part of 18 
thus covered by these old buildings. The jury, under the 
charge of the court, found for the defendant, and a new 
trial being refused by the superior court, the plaintiff brings 
the case before us. 

1. We do not think that plaintiff was hurt by the refusal 
of the court to admit evidence touching the dilapidated 
condition and value of the house erected on the land in 
dispute, because there was no issue touching mesne protits 
before the jury, or equitable plea to set off building against 
mesne profits. 

In respect to title on paper, or by prescription from pos- 
session for twenty years, it was wholly immaterial whether 
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the house was worth a hundred or a thonsand dollars. Did 
defendant have such possessio pedis as to work prescription, 
was the whole question in the case and the only issne 
decided by the jury. 

2. The deeds to lot number 17 being in evidence, show- 
ing privity of estate between defendant and a Jong line of 
grantors to that lot, the court allowed the defendant to tack 
his possession of part of 18 by the buildings extending a 
few feet thereon, to the possession of his predecessors by 
parol proof that they all successively occupied the strip of 
18 covered by the buildings. We do not see how otherwise 
the proof could be made that as each grantor left, his 
grantee entered, and continuity of possession—of actual 
possession—was preserved. A written transfer of the right 
to possess, could not show actual possession. The right to 
possess is one thing, and may be shown on paper; possessio 
pedis is another thing, and must be shown by parol evidence 
from some man who saw the actual entry and continuance 
thereof. And so this court has held. 

8. Our Code declares that ‘actual adverse possession of 
lands by itself, for twenty years, shall give good title by 
prescription against every one, except the state or persons 
laboring under the disabilities hereinafter specified,” which 
disabilities are those of married women, minors, etc.. ete. 
No scrap of paper or scratch of pen is necessary. Nothing 
but actual, bona fide possession. I say bona fide, because 
section 2673 declares that prescription cannot originate in 
fraud. Its language is “ possession to te the foundation of 
a prescription must be in the right of the possessor and not 
of another; must not have originated in fraud; must be 
public, continuous, exclusive, uninterrupted and peaceable, 
and be accompanied by a claim of right.” 

This title in this case to the piece of land sued for, is 
clearly made out according to this statute. Every condi- 
tion is complied with, and the only point left for debate is 
this, must all this possession have been after the Code? We 
think not. It was the law under a different name before 
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the Code. Possession of the sort prescribed in §2679 of 
the Code for twenty years always was a bar by the limita- 
tion laws, as held by our courts, to a suit in ejectment. Such 
is my own recollection of the practice before the Code, and 
the Chief Justice adds the weight of his longer experience 
to what I remember. This title by prescription is in the 
nature of a limitation law—a law to quiet men’s estates 
where they have been long in possession. 

The codifiers prt in the Code the essence and spirit of 
Georgia law since 1767. Cobb’s Digest, 560. He who 
made that Digest and its index, codified this part of our 
Code; and in the index to the Digest the act of 1767 is 
referred to in these emphatic words: “20 years possession 
good title.” Index to Cobb’s Digest, p. 1235. Therefore 
it is wholly immaterial that this possession started and con- 
tinued sometime before the Code. Besides, it was competent 
for the legislature to take into account the past possession, 
and tack that to the future possession to make the twenty 
years. Just as they could enact a law that men must sue 
within a certain time, or right as well as remedy is gone ; 
as they did by the limitation act of 1869. It is true these 
prescriptive titles are not exactly limitation laws as held by 
this court; but they are founded on the same principle, 
and identical in results. 

If, as contended for by the counsel for plaintiff in error, 
we hold that no twenty years’ possession could make a pre- 
scriptive title if it originated in mistake, we should have to 
add to our statute. It is trae that some of our reports of 
decisions look that way in respect to seven years possession 
under written color of title. See 16 Ga., 141; 20 7d., 190; 
29 Tb., 152; 34 Tb., 290. 

But no case has been found where the principle has been 
applied to twenty years’ possession; and we do not mean s0 
to extend the ruling. 

It will never do to hold that an innocent mistake of a 
few feet of one’s line, and the erection of costly buildings 
projecting over,and so standing and occupied by generations, 
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cannot be the origin of a prescription, but that it is so cor- 
rupt as to destroy the validity of the whole possession, and de- 
prive families of firesides around which they sat at home for 
years upon years. Nothing but a corrupt origin, or cor- 
ruption somewhere in the line of possession, ought to work 
the overthrow of such a sacred title. Fraud in the origin 
ought, but nothing else, and such is the law. The eloquent 
counsel for the plaintiff in error fixed the thought in the 
mind of this court in a remark not made to be forgotten: 
“Tt is neither the length nor the course of the stream—it 
is the fountain-head that gives character to its waters.” 
Let the thought impressed on our minds by the strikingly 
beautiful figure be stereotyped on the pages of our reports,. 
but let it be added that the character which an honest mis- 
take gives to future events is not corrupt or fraudulent; 
whilst, as our own Code prescribes, fraud in the origin of 
the possession taints the entire sequence with its own im- 


purity. 


Considering the entire case in view of all the law and 
the facts, we conclude, after mature deliberation, that the 
jndgment which protects the long possession of the defend- 
ant is right, and it is therefore affirmed. 

Judgment affirmed. 


Cox vs. Tue Strate or Groraia. 


1. Upon a showing for a continuance of an indictment for murder, one 
month and a half after the occurrence of the homicide (the prisoner 
having been painfully wounded by the deceased in the rencounter), 
whether the excited state of the public mind is such as to prevent a 
fair-and impartial trial, and also whether the prisoner’s condition, 
physically and mentally, has been such as to fit him for communi- 
cating sufficiently with his counsel, and otherwise preparing for his 
defence, and whether it is such as to enable him tw undergo, with 
needful strength, composure and vigilance, a trial for his life, are 
questions addressed to the sound discretion of the presiding judge; 
and mere strictness in the exercise of the discretion and in over- 
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ruling the showing, not xmounting to abuse, will furnish no ground 
for a reviewing court to interfere. 

. Jury commissioners, in fact acting as such, and recognized by an 
order of court filling a vacancy in the board, though not naming its 
members, and also recognized by adopting in practice the list which 
they have prepared and filed, are commissioners de fucto, if not de 
jure; and that no order of their appointment appears on the min- 
utes, will not, on a trial for felony, be cause of challenge to the 
array put upon the prisoner. Nor is it a cause for such challenge, 
that in selecting tales jurors, the sheriff consulted the list and took 
names therefrom in the alphabetical order in which they stand on 
the list, confining the selection first to names all beginning with 
one and the same letter. There is no statute putting on the sheriff 
any restriction as to what he shall take for a guide in fixing upon 
the particular persons whom he will summon as tales jurors, so that 
they be qualified to serve. 

. When a juror, after answering the prescribed statutory questions so 
as to appear prima facie competent, is put upon the presiding judge 
for further trial of his competency, the judge may decline to allow 
any other questions to be propounded to the juror, and may confine 
the investigation to evidence aliunde and its effect. 

Though a witness may know that there was some indistinctness in 
his hearing as to the words or the sense of a particular statement, 
he may testify to its substance as he understood it, and his doubt as 
to whether he heard correctly will only detract from the force and 
value of his testimony, not render it incompetent as inferential 
rather than immediate and direct. 

. Stenographic notes of testimony taken down at the coroner’s in- 
quest, and afterwards written out in ordinary character, may, upon 
due proof that the writing is a correct minute of what the witness 
testified, be read to show contradictions between that testimony and 
the testimony detailed by the witness from the stand, he being first 
examined on the alleged discrepancies, and his attention called to 
the same. An objection to the introduction of the paper, or to the 
reading of its contents, on the ground that *‘it was not sufficiently 
shown that the said (witness) had sworn before the coroner as ap- 
peared from this written report of his evidence, and that he could 
not be impeached by such written report of his evidence,” will not 
raise the question whether only certain parts of the contents, and 
not the whole, should have been submitted to the jury. 

. Where there is a mutual agreement to arm and fight, and the parties 
separate and arm with pistols, and they meet within an hour, and 
fight with the pistols, all pertinent acts and declarations of either 
in the interval belong to the res gest@ of the hostile enterprise. 

. Acts are pertinent if they are done pending the enterprise, and whilst 
it is in continuous progress to its catastrophe, and are of a natureto 
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promote or obstruct, advance or retard it, or to evince essential 
motive or purpose in reference to it; and declarations are pertinent 
if they are uttered contemporaneously with pertinent acts, and serve 
to account fer, qualify or explain them, and are apparently natural 
and spontaneous. 

Generally, when part of a conversation has been introduced in evi- 
dence, the rest of it may be brought out by the opposite party on 
cross-examination of the witness. The prisoner having proved that 
the deceased applied for the loan of a pistol, about twenty minutes 
before he was killed, together with a part of what he said at the 
time, the balance of what he said at the same time and place and 
in the same conversation was within the rule, and if not admissible 
on the principle of res geste, was admissible as the remnant of a con- 
versition opened up in the direct examination of the witness. 

. Conceding that certain declarations made by the deceased whilst 
hostilities were pending, and within twenty minutes of the fatal 
collision, were s> much in the nature of narrative, or mere recital, 
as to be of doubtful admissibility, or even inadmissible, on the prin- 
ciple of-res geste, yet, where the same declarations in substance have 
been put in evidence asa part of a conversation into which the 
prisoner entered during the direct examination of his own witness, 
(the balance of such conversation coming out on the cross-exami- 
nation), and where the prisoner has himself proved substantially 
the same declarations on the part of the deceased by another of his 
witnesses, or the state, without objection, so far as appears, has 
proved them by one of its witnesses, the subsequent admission of 
evidence to the same ¢ffect from another witness in behalf of the 
state is not necessarily cause for a new trial. If the jury already 
have before them doubtful or objectionable matter, and there is no 
motion to withdraw it, the repetition of it by another witness, 
though objected to, may be treated as not sufficiently material to 
require a new trial. 

10. Where the evidence indicates that the homicide was the sequel to 
a concerted and pre-arranged scheme on the part of both combat- 
ants, to arm and meet for mortal combat, the court may, as a starting 
point for further instructions, charge the jury as to the legal conse- 
quences of such a combat resulting in death, though the evidence 
shows that after arming one of the parties ceased to intend, and the 
other ceased to expecta meeting at the place appointed, and though 
no meeting occurred at that place, and the scene of the rencounter 
was, without any express concert, shifted to another place in the 
same neighborhood. 

. In relation to whether there was not a consent of both wills, or a 
mental concurrence between the parties, in meeting when and where 
they did, though it was a little later than they had contemplated, 
and at a different place from that expressly agreed on, and conse 
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quently whether the actual collision was not in its nature the same 
as that which had been pre-arranged. with no change except in the 
scene und the precise time of the combat, the evidence admitted of 
two constructions; and for this reason, also, such a charge as that 
mentioned in the next preceding note was not inapplicable to the 
case. Where two views are fairly possible to be taken of the evi- 
dence, one that notwithstanding variations in time and place from 
the original scheme, and notwithstanding an apparent abandonment 
_ of the scheme itself, for a short interval, there was finally a return 
to it, and an execution of it in its main elements; and the other, 
that the meeting, at the time it took place, was designed by one of 
the parties only, and the other did not desire or intend it, it is allow- 
able to submit to the jury the law of each of these states of fact. 

12. The charge of the court, like all other deliverances in human lan- 
guage, is to be construed together as one whole, and when one part 
of it plainly tempers and modifies another, and the ultimate sense 
and impression are correct, the true standard of practical sufficiency 
is attained. As long as jurors are sworn to render a true verdict, 
according to evidence, it cannot be error for the court to instruct 
them to do so; at the same time telling them to give such force to 
the prisoner’s statement as they think proper. The statement may 
aid them in ascertaining what the true significance of the evidence 
is, but for the jury to render a verdict in conflict with the evidence 
because the statement conflicts wi'h it, would be to lose sight of the 
terms of their oath. 

13. The court committed no error in denying a continuance, no error 
in organizing the jury, no material error, if any at all, in admitting 
evidence. Nor did it commit any material error in charging the 
jury. The charge, as a whole, was sound in doctrine, clear and con- 
cise in statement, fair in tone and spirit, both to the state and the 
accused, applicable throughout to the facts in evidence, and accom- 
modated to each and every theory of the prosecution or the defense 
which the testimony afforded any warrant for considering. 

14. The verdict was justified by the law and the evidence, and was 
not contrary to either. There was no error in overruling the motion 
for a new trial. . 

WaksER, Chief Justice, dissented. 


Criminal law. Murder. Continuance. Jury. Witness. 
Evidence. tes geste. Charge of Court. Prisoner’s state- 
ment. Newtrial. Before Judge Hittyer. Fulton Supe- 
rior Court. April Term, 1879. 


Cox was placed on trial for the murder of Alston, alleged 
to have been committed on March 11, 1879. The indict- 
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ment was found on April 3d following, and the case called 
for trial on the 29th of the same month. The defendant 
moved in writing for a continuance, because he was ad- 
vised and believed that he could not then obtain a fair and 
impartial trial, on account of the great excitement and 
prejudice against him in the public mind of the people of 
Fulton county ; that this prejudice was engendered in the 
public mind, and still exists to an “increased extent,” in 
consequence of partial and cz parte statements made in the 
public press in said county, which were exhibited to the 
court. That in consequence of the serious and dangerous 
wounds received by this defendant, and his close confine- 
ment in jail, and by reason of his great mental and bodily 
suffering, he has been unable to make the necessary correc- 
tions, and meet and overcome this undue prejudice and 
public excitement, and to confer with his counsel fully in 
relation to his defense. 

Affidavits were filed both for and against the motion, from 
which it appeared that the excitement in the county did not 
extend beyond that which would be produced upon the unex- 
pected homicide of any prominent citizen who had many 
warm personal friends in the community ; that whilst defend- 
ant was wounded by a shot through the wrist, which also 
passed through his month, carrying away some of his teeth, 
and imbedding one of the teeth in his tongue, he was by no 
means in a dangerous condition, and in fact had had many 
and frequent consultations with his counsel, some of them 
lasting for hours. It was shown by two witnesses that more 
than a week before the trial he said he was well, and ready 
and anxious for trial, and did not want any delay. 

The newspaper articles were mainly regrets on account 
of Alston’s death, portraying his many good qualities of 
head and heart, his desire to avoid the difficulty, his gallant 
bearing when it was forced on him, and expressive of the 
deepest sympathy with his bereaved widow and children. 

The motion was overruled. [lst ground of the motion 


for new trial.] 
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The defendant pleaded not guilty. When put upon him, 
he challenged the array of forty-eight jurors on the fol- 
lowing grounds: 

Ist. Because there was no order of the judge of the supe- 
rior court of this circuit appointing three commissioners to 
revise the jury list of the county, as required by the stat- 
ute. ; 

2d. That by the order of Judge Hillyer, entered on the 
minutes of the court, only one commissioner was appointed 
for the purpose aforesaid. 

3d. That the jury list of said connty not having been re- 
vised as required by law, the sheriff had no legal authority 
to summon said panel of jurors, and said array ought not 
to be put upon defendant. 

4th. Because the sheriff did not summon said panel from 
the body of the citizens qualified and liable to jury duty, 
but took an alphabetical list of names from the jury list 
and served them alone. 

In support of the challenge, the following order was read 
from the minutes : 


“‘STaTE oF GeEorGra—County of Fulton : 

It appearing to the court that Clinton I. Brown has resigned his 
position as commissioner to revise the jury box of said county, and 
said resignation being duly accepted it is ordered that James R. 
Wylie be, and he is hereby, appointed as one of the commissioners to 
revise the jury list and boxes of the couaty aforesaid, and said James 
R. Wylie has appeared and duly sworn and qualified as required by 
law. GtorGce HIL.yeEr, 

December 28, 1878. Judge 8. C. A. C.” 

Upon demurrer by the prosecution, the challenge was 
overruled. (2d ground of the motion for new trial. | 

The evidence presented, in brief, the following facts : 

The homicide occurred in the office of the treasurer of 
the state of Georgia, at the capitol building, in the city of 
Atlanta, at about half-past three o’clock on Tuesday after- 
noon, March 11, 1879. On the Saturday preceding, de 
fendant received a letter from Calhoun, Alston’s law part- 


ner, requesting him to come to Atlanta at once. He came 
V 6124 
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in response to this letter, arriving in the city on Monday 
morning. Defendant had rented a plantation from Gen. 
Gordon, in Taylor county, where he then was, the latter 
agreeing to furnish sixty convicts to cultivate it for the term 
of eight years, for which (the plantation and the convicts). 
defendant was to pay him annually fifty bales of cotton 
Gordon wished to dispose of his interest in the lease of 
convicts, and to do so had to negotiate with Cox for the 
purpose of getting rid of his incumbrance. One Walters 
had been corresponding with Gordon in reference to buying 
his interest, and came to Atlanta about the same time 
that defendant did, for that purpose. He had written to 
Gordon that he would not buy at all subject to defendant’s 
incumbrance. Gordon had telegraphed to him on the pre- 
ceding Thursday, that deceased would leave Washington on 
Saturday to come to Atlanta, and that he had fuJl authority 
to transfer his (Gordon’s) interest. Walters came to At- 
lanta for the purpose of purchasing that interest. He ar- 
rived early Saturday morning, met Alston at the train later 
in the day, had a ten minutes’ conference with him, and de- 
termined to remain over until Monday morning. All three, 
defendant, deceased and Walters, met in the office of Nelms, 
principal keeper of the penitentiary, on Monday morning 
at from nine to ten o’clock. ‘They discussed the matter of 
the sale of Gordon’s interest in a friendly way. Deceased 
disclaimed any intention of selling defendant out, but stated 
that he proposed to sell the Gordon interest subject to his 
incumbrance. On being asked by deceased whether he 
would not dispose of his interest, defendant replied that he 
would sell anything in the world he had except his wife and 
his children, and nobody wanted them. After some con- 
versation the parties separated, and Walters commenced 
negotiating with defendant for his interest, desiring to 
purchase in order that he might trade with deceased. They 
finally came to an understanding and went off to find de- 
ceased, but when found, he said it was too late, as he had 
sold to Howard for $4,000.00, subject to defendant’s lease. 
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This was on Monday afternoon. That evening Walters 
employed D. P. Hill, Esq., to help him make the trade, and 
the next morning (Tuesday, the day of the homicide), Hill 
wert to the office of deceased, and the latter said that if 
Howard did not raise the money by twelve o’clock Walters 
should have the contract.. Defendant and deceased came 
into the city on the same train that morning, the former 
having boarded it at Decatur, and the latter at Kirkwood. 
They appeared perfectly friendly, were seen on the streets 
of Atlanta walking arm-in-arm, and there was no reason to 
suppose that there had been any interruption of the intimate 
relations which usually existed betweenthem. About half- 
past two o’clock, defendant was in asaloon with some friends 
taking a drink, when deceased came in. Defendant asked 
him to join them. He declined to drink, but at the sug- 
gestion of defendant took a cigar. Defendant said to him 
that he wished to see him, and they walked out of the bar- 
room arm-in-arm, and went into the back room of a neigh- 
boring barber-shop, on Marietta street, 150 or 200 yards 
from the scene of the homicide. 

Up to this time there .was probably no iil-feeling on the 
part of defendant to deceased, but he seemed excited about — 
the pending trade, fearful lest his interest should be preja- 
diced in some way, and possibly apprehensive lest what 
appeared to be an opportune occasion of selling out his 
lease of, or interest in, the convicts, should be lost. 

What occurred in that back room of the barber-shop can 
only be known throuyh the declarations of deceased and of 
’ defendant made in the interval before the homicide, not ex- 
ceeding an hour, and probably less, the acts of the parties 
during that short period, and the statement of the defendant 
on his trial. One of the main grounds of controversy be 
fore this court was the admissibility of some of these dec 
larations. 

Deceased went fiom the barber-shop to the treasurer’s 
office, and thence up stairs to Nelms’ office, in the capitol, 
this office being on the second floor of the building. Nelms 
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upon his direct examination for the defense, testified as to 
what passed there, as follows: “It was probably three 
o’clock in the day that Col. Alston came in and asked me 
for a pistol, and I said mine was at home shot out, and I 
asked him what he wanted with it, and he said he had liked 
to have had a difficulty, and I said come in and tell me 
about it, and he came in and sat down. I asked him who it 
was with, and he said it was with Ed. Cox, and told me 
about it.” 

On cross-examination, when counse! for the prosecution 
asked witness, “What did he (Alston) say ?” alluding to the 
conversation where it was left on the direct examination, 
it was objected that the declarations of Alston in the ab- 
sence of the defendant were inadmissible, and also that the 
evidence sought to be introduced by the question pro- 
pounded was but part of a conversation. The court allowed 
the question asked, and stated that the defense was entitled 
to all the conversation. [7th ground of the motion for 
new trial. } 


The examining counsel then said to the witness, “state all 


that conversation,” and the witness answered thus: De- 


ceased said, “Why Nelms, he carried me in to take a drink 
with him. I took this cigar. (He had a cigar in his hand 
at the time.) And then he took me into the back-room of 
a barber-shop, shut the door, and said, ‘Bob, I want to see 
that power of attorney you have to sell Gordon’s interest,’ 
and I said, ‘1 would not show it under compulsion,’ and 
Cox said, ‘I am going to see it before you leave this room,’ 
and I said, *Ain’t you a nice great big rascal here with your 
knife, when I have not got a piece of steel on me, to try to 
force me to terms.’ And he (Cox) said, ‘Go arm yourself, 
and I will wait for you.’ He is waiting for me now.” He 
asked me again for a pistol, and witness said his pistol was 
at home. That was about all he said to me, and witness 
began to talk to him, and said, “Alston, there is no need of 
a ditliculty between you and Cox, you are both friends, and 
let me attend to this matter, and be a mediator. You are 





SEPTEMBER TERM, 1879. 


Cox vs. The State. 


not here to interfere with Cox,” and he said,“No! But he 
has an idea that I am here to sell him out.” Witness said, 
“You wait, and let me be a mediator,” but he did not wait, 
and got up and started down to the treasurer’s office. 

As to what transpired in the barber-shop, substantially 
the same facts as testified to by Nelms, were subsequently 
proved, without objection, by Howard, a witness for the 
state, and by Gov. Colquitt, a witness for the defense, on 
examination by defendant’s counsel. 

At the treasurer’s office, within not exceeding twenty 
minutes of the homizide, Murphy, from whom deceased 
borrowed a pistol, over the objection of defendant, testified 
to the following conversation: “I am certain I didn’t notice 
Mr. Sams; I think most likely I was at the cash-drawer ; I 
am frequently called to the cash-drawer. I occupy the 
middle room and Renfroe the rear room; I did not notice 
Sams when he came in. When I walked up Mr. Howard 
had got in, in the meantime, and Mr. Sams had delivered 
a message to Mr. Alston, and when 1 got back to them I 
heard Sams say he regretted very much to be the bearer of 
such a message, and he was in hopes very much that he 
should not be able to find Mr. Alston, then they had some 
other conversation that I did not understand. Mr. Howard 
arose from his seat and started to walk in the passage way 
out, and as he reached the middle door he said, ‘don’t let us 
let Alston go down there, Cox has sent after him, and don’t 
let us let Alston go down there,’ and I said, ‘Of course not,’ 
and he had agreed not to go, but I saw that Alston was 
excited. In the conversation before, he had sorter cooled 
off, and we called him and told him he ought not to go. I 
said, ‘You have a family and Cox has one. You say Cox 
has got no cause fora difficulty, and let him cool off and he 
will see it.’ He eaid, ‘What shall I do? and I said, ‘Send 
him word that you have reconsidered the matter, and that 
you will not go, for him to go his way and you will go 
yours.’ He went back and set down on a seat next to For- 
syth street, and Sams was in a seat near Renfroe’s room. 
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have reconsidered the matter, and am not coming down 
there. There is no cause fora difficulty between us; for 
him to go his way and I will go mine. He attend to his 
business and I will attend to mine.’ ” 

Defendant’s objection was that this was a conversation 
not in the hearing of the defendant, and in no way con- 
nected with the encounter between the deceased and defend- 
ant. [9th ground of the motion for new trial.] 

The conversation between Sams and Alston, as testified 
to by Murphy, had already been proved by Howard and 
Renfroe, witnesses for the state, by the former without ob- 
jection, and by the latter over objection on the part of 
defendant, and also by Sams, a witness for the defense, and 
whilst on the direct examination by defendant’s counsel. 

From the treasurer’s office deceased went to Berron’s 
saloon, about seventy-five or eighty yards from the capitol, 
on Forsyth street. The capitol is on the corner of Marietta 
and Forsyth streets, the main entrance thereto being on the 
latter. The treasurer’s office is in the corner of the capital, 
(on the first floor) having windows opening on each of these 
streets. What transpired at Berron’s will best appear from 
the testimony of Gov. Alfred H. Colquitt, a witness for the 
defense, and drawn out by defendant's counsel, as follows: 

“T think I left home about three o’clock, or a minute or 
two after. On my return to the capitol I saw Cox cross- 
ing Forsyth street when I reached Berron’s. I was seventy- 
five or eighty yards from him; it took me seme four or five 
minutes to walk from my home tothat place. Major War- 
ren was with me when I saw Cox; Cox was walking rap- 
idly in the direction of the entrance of the capitol on For- 
syth street. He turned at the corner and went diagonally 
across the street; I did not see Cox goin; I did not see 
him any more after that that day. When [ got t» Berron’s 
1 met Alston there. I suppose I met him about the centre 
of the building; the front of the building I suppose is 
about forty feet; there are two doors to the building; 
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I don’t know about the windows; he was coming up 
Forsyth street, I was coming down. There was nothing an- 
usual in his manner; he was walking leisurely. Alston 
and I were standing there facing towards the capito! when 
I saw Cox crossing ; Alston was standing with his back to 
the wall and addressing me rather at my side, his face was 
nearer to the right, towards Marietta street. Alston did 
not go back with me to the capitol. I left him there, I 
was detained there about two or three minutes by the con- 
versation with Alston. When I met him he remarked that 
since he had seen me he had been subjected to a very 
severe trial. He said that he had met Mr. Cox and Cox 
had invited him to take a drink, which he declined ; that 
he then invited him to take a cigar, which he accepted, and 
that they then walked out; 1 did not pay close attention to 
whether he said it was in the same room or not. That 
then they walked together into a back room of some saloon, 
and that when they went in there Cox closed the door and 
said to him ‘Iwant you to show me that power of attorney 
from Gordon—have you the power of attorney? Then he 
replied, ‘I have,’ and Cox said ‘I want to see it, and I want 
you to sit down here and write a contract as I tell you under 
the power of attorney.’ Then he replied that he would not 
be forced to do so. That he had already made some agree- 
ment about it and that he could not make any.other with- 
out dishonoring himself, and certainly would not if such 
means were used forcibly. That then Cox drew a large knife 
and told him that he must make that contract. That he ex- 
postulated by saying ‘you have taken the advantage of me, I 
am unarmed and you must let me out of this room,’and Cox 
replied ‘I will do so if you will return herein ten minutes.’ 
That the door was unlocked and he came out. That was 
the conversation he related as having occurred between 
him and Cox inthe saloon. He then said ‘I sent word to 
him that I had reconsidered it and would not go back; he 
said he was in doubt what to do; he concluded he would 
not go and that he felt that he did not know but that it was 
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his duty to his family that he should take a double-barreled 
shot-gun and shoot him when he saw him. I told him 
may be he was regarding the matter in too serious a light ; 
that I hardly thought there would be need of such appre- 
hensions as he supposed. He said, ‘No, I am not mistaken, 
he is bent upon taking my life; I think he then remarked, 
I don’t know in what connection, perhaps in connection 
with the using the double-barreled shotgun, that he had a 
pistol but that he thought he ought to take a double- 
barreled shot-gun. .He staid there at Berron’s, and said, ‘I 
have had no dinner, and came over here to get my dinner,’ 
with a view to explaining why he was there I suppose. 
When he made this last remark, ‘I think he is intent on 
taking my life,’ he called my attention to Cox who was 
crossing the street, and said, ‘there he is hunting for me 
now with his hand on his pistol.’ I thought from my view 
and the way his arm was bent, that he had his hand on his 
back hip-pocket, that was all; and 1 said, ‘ you go in here 
and get your dinner and come on; I will go to the capitol 
and see what I can do about it.’ Alston was outside when 
I left. Idid not look back; we parted and 1 supposed 
he was going in. 1 got a glimpse of Cox after that as he 
passed across the room where the secretary staid up stairs ; 
I went straight up to my office by the Forsyth street en- 
trance, and did not stop anywhere; it was not very long be- 
fore I saw Cox pass; first Mr. Warren and I parted and 
I turned into my office, and he into the secretary’s office. I 
told him to tell Mr. Nelms to come to me, and walked into 
the office and put my hat and cane down, and as I turned I 
saw Cox pass from the door there and through that into the 
room of the warrant clerk. Nelms came to me; I told him 
that Cox had just passed down and I want you to overtake 
him and prevent any difficulty if there is one likely to oc- 
eur. There is some quarrel between him and Alston, and I 
want you to look after that. He said there was a lady in 
his office with some matter she wanted to lay before me. 
[ said that he must not delay, but go on and overtake Cox; 
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and he said he would get his hat and go, and went off 
rapidly. I saw him ashe passed, four or five minutes after- 
wards. I heard the first shot. 1 went down after the shoot- 
ing. When I met Alston in front of Berron’s and we had 
the conversation about Cox, I told him to go in there so as 
to get time, and I wanted him to go in there so that he 
would feel that he went in there without any idea of dodg- 
ing or getting out of the way for fear of any one.” 

Deceased went into Berron’s, ate a cracker or two, went 
out and walked down to the treasurer’s office. 

Defendant went from the barber-shop to a neighboring 
saloon, endeavored to borrow a pistol from three different 
persons present, requested a friend to stand by him, as he 
was involved in a difficulty, went over toa gunsmith’s shop 
in another portion of the city, bought a pistol, had it loaded 
and returned. 

Woodward, a witness for the state, who was ‘in the gun- 
smith’s shop at the time, making some purchases, testified 
as follows: “ He said something when he went out to the 
effect that he (Heinz, the gunsmith,) would hear from him 
soon. I can’t be positive that he said these words, but if I 
had to swear what he said I would swear that he said these 
words rather than anything else; that is the substance of 
what he said. I would say that I did not hear distinctly 
enough, not that I did not recollect. He said, ‘you will 
hear from mesoon.’ If he did not say that he said other 
words that amounted to the same thing. I say it is that 
rather than anything else.” 

Counsel for defendant moved to withdraw this evidence 
from the jury upon the ground that the witness had testi- 
fied, not as to his recollection of what was said by the de- 
fendant, but as to his opinion of what he must have said. 

The motion was overruled. [Sth ground of the motion 
for new trial.] 

On defendant’s return from the gunsmith’s shop, he met 
Hodgson and Sams, and one or both went with him to the 
back room of the barber-shop, where Sams remained but 
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two or three minutes. Then he went on the message to 
Alston, with the result as already detailed. In the mean- 
time Nelms came to see defendant with the view of settling 
the matter in some way, but he declined in a polite way to 
have any conversation with him on the subject, stating that 
he was waiting to see a friend by appointment. Sams re- 
turned and delivered Alston’s message to which defendant 
replied, “ That is all right, but it does not suit me. I will 
go and see him.” He then started towards the capitoi. 
Sams endeavored to stop him, but he pulled away. 

As he crossed Forsyth street he was seen by Governor 
Colyuitt and deceased who were then standing in front of 
Berron’s saloon. He wentinto the treasurer’s office, walked 
rapidly out, and went up to the office of the principal keeper 
of the penitentiary where he found Nelms engaged with a 
lady. He said to Nelms that he wished to see him, asked 
where either Howard or Murphy was, took a seat by the 
window, and remained a few minutes. From that window 
he commanded a view of the crossing over which deceased 
passed on his return to the capitol from Berron’s saloon. 
Nelms said to him that he was drunk, or something was the 
matter with him. He suddenly got up, went through the 
office of the private secretary of the governor, through that 
of the warrant clerk, and went down to the treasurer’s 
office. The governor, who had just arrived at his office 
from Berron’s, saw him pass, and sert his secretary imme- 
diately for Nelms, and told him to follow defendant and 
prevent a difficulty with deceased, as there was a quarrel 
pending between them. Nelms got his hat and followed 
him into the treasurer’: office. ° 

This office is composed of three rooms or subdivisions. 

, Lhe door by which one enters opens into a narrow passage 
with a high counter on the right and a partition wall on the 
left. Into this partition wall is a door opening into a water- 
closet. At the end of the passage-way is a glass door which 
closes itself by a spring unless hooked back. Passing 
through this door one enters a room 12x13 feet, with three 
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doors to it besides that of entrance, the first to the vault on 
the left; the second, immediately opposite to that of en- 
trance, leading into another room, and the third to the right 
leading into the same back room near the Forsyth street 
wall. In the corner near this last door is the stove. The 
desk of the treasurer is located in the back room, so that 
from his seat in a revolving chair he can see through the last 
‘door; in fact, his chair is right at that door. Immediately 
opposite to his chair is the passage way behind the ccunter, 
to the money-drawer, etc. In the center room are chairs 
and a table, leaving but very little unoccupied space. — 

As defendant came down the steps towards the treasurer’s 
office, deceased was seated in the middle room. He had a 
few minutes previously said to Renfroe, “This is an awful 
thing to have a man hounding you in this way.” Renfroe 
said, “ Did not you meet Cox?’ He replied, “No! he 
has gone up-stairs hunting me.” Then it was that Peter 
(a cvlored boy employed about the capitol) said, “ Col. 
Alston, Cox is coming down the steps now,” and deceased 
said, “ Go and fasten that door,” and Peter went to do so, 
and met Cox, who passed him and came into the room. 
(Renfroe had testified on cross-examination that when de- 
ceased came in he asked him if he did not meet Cox and he 
replied to him—here the witness stopped, and when ex- 
amined in rebuttal by the state, gave the above conversa- 
tion. Upon his direct examination, he being the first wit- 
ness for the state, several times he was on the eve of giving 
this evidence, but on objection, counsel for the state did 
not then press the examination any further.) 

Counsel for defendant objected to the above conversation 
between deceased and Renfroe because not in the presence 
of the defendant, and because had five or ten minutes be- 
fore the rencounter. The objection was overruled. [6th 
ground of the motion for new trial. ] 

They also objected to the question propounded to Ren- 
froe, which drew out the answer as to the sayings and ac- 
tions of Peter, to-wit: “ What was the reason that Colonel 
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Alston told Peter to shut the door?’ on the ground that the 
answer would bea conclusion which could only be drawn 
by the jury after hearing the facts, and because this conver- 
sation between Peter and Alston was not in the hearing of 
the defendant. 

The court said let the witness tell what he saw and heard, 
and the answer went in. [5th ground of motion for new 
trial. ] 

As defendant entered the middle door, with his right hand 
upon his pistol, which was so far drawn from his pocket as 
to be partially exposed to view, deceased rose from his chair 
and turned to meet him. Defendant said, “ You promised 
to meet me down the street and settle this thing, why did 
not you do it?’ Deceased replied, “ Because I have recon- 
sidered the matter and do not want to have any difficulty 
with you.” Defendant said “I will brand you ” something 
or other. Renfroe told them they could not have a diffi- 
culty there. Defendant answered, “very well,” took hold 
of deceased’s arm and said, “Come out and let us settle 
this difficulty outside.” Deceased pulled back and would 
not go. Defendant moderated his tone and sat down in 
front of deceased. He said to deceased that he had wronged 
him ; had not treated him right, and he was going to make 
him do so. Deceased said, putting his hands upon the lap- 
pels of defendant’s coat, in almost a playful manner, “ Cox, 
let us stop this; there is no use of having a difficulty; I 
don’t want to have any difficulty with you; I don’t want to 
kill you, and don’t want you to kill me.” Defendant said, 
“ There is no danger of your killing me,” rising from his 
seat and unlatching the hook which held open the middle 
door, and it swung to. He then said, “ This thing has got 
to be settled here now.” Renfroe put his hand on defen- 
dant and said he must have no fight in his office. Defen- 
dant quieted down again, and Renfroe sat down by his desk 
and commenced writing. Nelms then came rapidly into 
the room, and defendant again got up. Renfroe beckoned 
Nelms to him and said, “Don’t let these men fight; they 
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have been quarreling.” About the time of Nelms’ entrance, 


defendant rose from his seat, and as Nelms walked back 
from Renfroe’s chair, defendant turned and took hold of the 
door knob with his left hand, exposing to full view the 
_ eylinder of his pistol which he held in his right hand. De- 
ceased said, “ Cox, are you going to shoot me, are yon going 
to shoot me now ¢”’ at the same time rising from his chair, 
unbuttoning his coat, and walking towards the door 
of the back room at which Renfroe was seated, as if 
to pass in. As he rose defendant drew his pistol entirely 
from his pocket and walked on a parallel line to that of 
deceased. This threw Nelms between them. As deceased 
passed Nelms he looked over towards defendant, wheeled, 
drew his pistol and fired. Defendant fired almost simul- 
taneously. Deceased stepping to his right, continued firing 
with great rapidity, being armed with a Tranter self-cock- 
ing weapon, enabling him to shoot as rapidly as he could 
pull the trigger. Defendant seemed astonished at the 
rapidity of the shots, kept springing to his right, holding up 
his left arm and hand to protect his head. The fourth shot 
passed through his left wrist, into his mouth and ont 
through the back portion of his cheek, carrying away some 
of his teeth, and imbedding one in his tongue. After de- 
ceased’s fifth shot, defendant straightened himself up from 
his crouching attitude which he had occupied during the 
firing, extended his right arm at full length, and blew the 
brains out of deceased, who stood facing death with an 
empty pistol in his hand. As soon as the tragedy was thus 
completed, defendant dropped his pistol saying, we are both 
dead men, and sank down intoa chair. Whilst two other 
bullets went through his clothes he was only wounded as 
above described. 

The evidence in the case was voluminons, and sometimes 
conflicting as to minor details, but it is believed that the 
above report presents a fair view of the testimony, certainly 
the view that was taken of it by the jury. 

The court charged the jury as follows: 
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‘Gentlemen of the Jury: 

“The court will now deliver to you the law for your guidance and 
direction in reaching a verdict according to the evidence, In the be- 
ginning, I carefully call your attention to the statement that the court 
neither desires nor intends to express or intimate any opinion touching 
the evidence or touching any alleged or contested fact in the case. 
The court will state certain legal propositions to you in the alternative ° 
form, that is, both ways, and it will be for you to say in which direc- 
tion, or in what direction the evidence points. Should you deem in 
any expression dropping from the bench that you detect any leaning 
in the mind of the court one way or the other, know that you are mis- 
taken. It is the duty of the court to deal with the law; forth from 
the conscience of the court the law goes to you. The facts you receive 
alone from the evidence. You judge of both ihe law and facts, and 
they lead you to the truth. 

‘I will presently read and deliver to you certain sections of the 
Code. They relate to the definition of crime, the question of inten 
tion, and the law of homicide. I shall read these sections through to 
the end, without stopping for explanation. After reading them the 
court will make some further comment. These sections are couched 
in language singularly terse, expressive and forcible. Every word is 
pregnant with meaning, and it may be doubted whether any attempt 
at explanation or comment would not rather obscure than brighten 
the meaning, and if you find that the court does not comment or en- 
large on all or all parts of these sections, the court desires you to 
understand that such of them or such parts of them, if any, as are 
applicable to the case, but not further specially noticed in the charge, 
are thus omitted from further mention for the reason that the court 
deems them sufficiently clear and plain as ] now read and deliver them 
to you. 

** Sections 4292, 4293, 4319, 4320, 4321, 4322, 4323, as amended by act 
of i878, 4324, 4325, 4327, 4330 to and including the words ‘commit a 
felony on either,’ 4831, 4333, 4834, 4335. 

“If you find from the evidence that the prisoner at the bar did, in 
the peace of the state, in this county, on the occasion, with the weapon 
and in the manner described and set out in the indictment, with malice 
aforethought, either express or implied, unlawfully kill the deceased, 
Robert A. Alston, and if the prisoner was then and there a person of 
sound memory and discretion, the offense of murder would be made 
out; otherwise the offense vf murder would not be made out. 

“A person would be presumed to intend the natural consequences 
of his acts. A person would be presumed of sound memory and dis- 
cretion unless the contrary appear. 

(1. ‘(If two persons have a dispute about a matter of business, the law 
would not sanction a deliberate, premeditated and intentional resort on 
the part of either of them, or both of them, to deadly weapons for the 
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mere purpose of prosecuting or settling such dispute; and if pending 
such difficulty between them they mutually agree to separate and pro- 
cure arms and to again meet for the purpose of engaging in a fight 
with deadly weapons, and if they do separate and each seeks and pro- 
cures a deadly weapon, and they accordingly and by such mutual and 
previous design again and intentionally meet to fight with such 
weapons, and in arencountir thus brought on, if one of them kill 
the other, the luw would not justify the slayer, no matter which of 
them was right or which was wrong originally in such business dis- 
pute, and no matter which of them made the first proposal so to arm 
for such hostile purpose,: nd no matter which fired the first shot or 
initiated the attack when the rencounter began; and it would be either 
murder or manslaughter in the slayer, according to the evidence, under 
the principles of law applicable thereto.) 

(2.) “(lt would be unlawful for two persons to deliberately con- 
spire, or agree together to procure deadly weapons and meet again to 
fight therewith, and if in the heat of blood they do sv agree, it would 
be the duty of both of them and each of them to heed the voice of 
reason and humanity if there was an interval sufficient for that voice 
to be heard, and to reconsider the matter and decline such hostile 
mecting, and if one of them does so reconsider and decline such meeting 
and the same be communicated to the other, it would be the duty of 
that other to acquiesce therein, and if that other refuse so to acquiesce 
and persists in an original hostile purpose, and if pursuant thereto, he, 
armed with a deadly weapon, seek his adversary with a deliberate in- 
tention of bringing on such difficulty and of using such weapon 
therein, notwithstanding the other’s refusal, and if he does so biing on 
the coutest, and in such difficulty he slay his opponent with that 
weapon, it would be murder in such slayer.) 

(3 ) ‘‘(If at the time of the rencounter the prisoner was armed with a 
deadly weapon, and was the aggressor and the assailant, and if be by 
his conduct made it necessary for the deceased to defend his own life, 
if the prisoner manifestly intended or endeavored then and there to 
commit a serious personal injury on the person of Alston amounting 
to felony, then the deceased would be justified in defending himself, 
and even in firing first if he could, and the prisoner could not plead 
any danger, no matter how imminent the peril he may have been 
placed in by such countervailing attack, for his justification. If the 
prisoner did thus, in his own wrong, unlawfully bring about a neces- 
sity fur deceased to fire upon him, the principles of self-defense would 
not justify the prisoner in meeting that necessity by killing the de- 
ceased, but the law would attribute the killing to the original malice, 
and such killing would be murder.) 

“ But if upon a sudden occasion two persons fall out and presently 
fetch weapons and mutually willing and consenting, fight therewith, 
and one of them slay the other in such sudden rencounter, then if the 
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slayer acted without any mixture of deliberation whatever but undér 
the influence of that sudden violent impulse of passion, supposed to 
be irresistible, then his offense would be voluntary manslaughter only, 
and not murder. 

“Or if the prisoner did not intend originally, or had not entered 
into any such purpose to fight with deadly weapons or to attack deceased 
therewith, or even though having such purpose at the beginning, or 
at any time, if he had in good faith abandoned such intention, and 
was not sceking deceased for such purpose, and the parties were again 
brought together without hostile design on the part of prisoner, and 
the quarrel unexpectedly to prisoner renewed, and, upon some new 
provocation, they suddenly draw weapons and mutually engage in a 
fight therewith, each consenting and willing so to draw and suddenly 
fight, and each knowing that the otuer is so willing and consenting, 
and if in a rencounter thus brought on, the prisoner slew deceased, it 
would be voluntary manslaughter only, and not murder. But if pris- 
oner did not act in the fatal crisis upon any sudden provocation, or 
cause of defense, but from a previous and deliberate intention to bring 
on a fight with deadly weapons, and amounting to malice as before 
explained, and prisoner killed deceased under the same, then the law 
would not thus grade the offense from murder down to manslaughter. 
I have read and submitted to you the law of involuntary manslaughter 
of both kinds, and you are authorized to consider and pass upon and 
be guided by the principles there laid down, if applicable, and so far 
as you find the same to be applicable under the evidence 

(4.) “(Lhe law does not prescribe any particular duration of time in 
which an intention unlawfully to take life or to do a criminal act re- 
sultingia death shall subsist in the mind in order to constitute malice. 
There must be deliberation in order to make express malice, that is a 
succession in mental action—the unlawful intention—and then, follow- 
ing after the formation of that intention, the execuiion or carrying out 
of thesume. If there was time for deliberation, if there was an inter- 
val between the assault or provocation given and the homicide, suffi- 
cient for the voice of reason and humanity to be heard, under the cir- 
cumstances, in the conscience of a reasonable man, then it would be 
the duty of the prisoner to hear that voice; and if he had, and per- 
sisted in, an uvlawful purpose to kill, through or during such an in- 
terval, there would be express malice; or, if no considerable provoca- 
tion appear, and if all the circumstances of the killing show an aban- 
doned and malignant heart, then malice would be implied. But if 
there was not such sufficient interval, there could be no express malice. 
If there was considerable provocation, or if all the circumstances do not 
show «an abandoned and malignant heart, then malice could not be 
implied. The existence or non-existence of malice is, like all other 
such matters, a question for the jury to be judged of and determined 
hy the evidence, 
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‘“‘If the prisoner was not actuated by such fixed purpose to engage 
in and bring ona fight with deadly weapons, as I before described, or 
though previously having such purpose, if he had abandoned it, and if 
the prisoner was not the aggressor or the assailant, or if he in reality 
made no attack on deceased, and yet the deceased made an attack on 
him, the prisoner, with a deadly weapon, when there was no necessity 
to do so, then the prisoner would be justified in defending himself, 
even by taking the life of the deceased, and he would be guilty of no 
offense, and must be acquitted. ) 

‘* At the hazard of repetition, the court extends or further explains 
some of these principles.” 

(The request to charge, made in writing by defendaat’s counsel, the 
court altered and amended, and delivered as follows :) 

‘‘First. Every homicide is not unlawful, and, as before stated, 
homicide is of three kinds, murder, manslaughter and justifiable 
homicide. 

‘‘Second. There can be no murder without malice, express or im- 
plied. One person may kil another against whom he entertains 
malice and yet not be guilty of murder, and whenever the circum- 
stances of the killing would not amount to murder, the proof even of 
express malice would not make it a case of murder. It is in all cases 
for the jury to say whether all the elements necessary to make out 
guilt affirmatively appear in the evidence. If any of such essential 
elements be wanting, either malice or any other, an acquittal or reduc- 
tion in the grade of offense must follow. If all be present a convic- 
tion would be the lawful result. 

“Third. It would be justifiable homicide for one person to kill 
another ‘ in self defense or in defense of. his person against one who 
manifestly intends or endeavors by violence or surprise to commit a 
felony on his person.’ 

‘*Fourth. To unlawfully discharge a loaded pistol at another within 
striking distance, and especially within a few feet, wouid be a felony, 
and that in this case, if the jury are satisfied from the evidence that 
Alston fired on the prisoner when he was under no necessity to do 
so for his own defense, and continued to fire at him (prisoner),then he, 
the prisoner, would have the right to return the fire, and to shoot and 
kill Alston to save his own life. 

‘‘ Fifth. If the jury believe from the evidence that Alston fired upon 
Cox when it was unnecessary to do so for his, Alston’s, own defense, 
and if the circumstances attending the firing by Alston were such as 
to excite the fears of a reasonable man that the deceased was mani- 
festly intending to shoot Cox, and if Cox, acting under the influence of 
those fears and not in a spirit of revenge, shot and killed Alston, it 
would be justifiable homicide, and he, prisoner, ought to be acquitted. 
But, as before stated, if the prisoner wrongfully provoked the diffi- 
culty, and wrongfully made it necessary for Alston to fire on him, and 

V 64—25 
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if any necessity prisoner may have been placed under to kill deceased 
was a matter of .i- (prisoner’s) own wrongful creation, then the prin- 
ciples of self-defense should not justify prisoner. 

‘Sixth. Should the hoinicide appear to be justifiable, the law de- 
clares that the person indicted shall upon the trial be fully acquitted 
and discharged. 

‘** The prisoner begins the trial with the presumption of innocence 
in his favor, and this presumption remains with him to the end or 
until overcome by proof. The burden of proof is on the state to prove 
every material allegation throughout and to the end of the case, and 
upon all disputed questions and issues in it. In criminal cases a 
higher degree of certainty in the evidence is required than in civil cases, 
In a criminal case mere preponderance of evidence would not be suffi- 
cient to carry conviction upon any contested fact or question in issue. 
The evidence must be sufficient to carry in the mind of the juror con- 
viction beyond all reasonable doubt. But a moral and reasonable cer- 
tainty up to this standard would be sufficient. If the presumptions of 
innocence, and in favor of the prisoner, be overcome by proof up to 
this standard, then the conclusions carried by such proof would pre- 
vail over such presumption or presumptions, 

**If upon the whole case or any essential element necessary to carry 
the case or make out guilt against the prisoner, you have a reasonable 
doubt, the law requires that you give him the benefit of that doubt and 
acquit him or reduce the offense to some grade lower than murder, as 
the nature of such doubt may require. The doubt here referred to is 
not a fanciful doubt, such as the mind would have to strain at, but a 
reasonable doubt rising naturally in the rational mind; this would be 
the doubt of the law ; nothing less would be. 

‘*A writing relative to testimony alleged to have been given by the 
witness, Sams, on a former occasion was sent down to you not as 
original evidence, but only in connection with the testimony delivered 
on the stand here, and you will not look to that document as affording 
avy inherent evidence of the truth of its own statements; but you look 
to it only so far as the evidence delivered orally here by Sams or other 
witnesses may bear on the question of whether that witness made any 
such contradictory statements, and in determining the effect of the 
same if there be such contradiction. But under the rules of law, as 
the writing itself does not properly go out with you to your jury-room, 
you charge your mind with it and remember it along with the other 
evidence in the case: 

** It would be the duty of the jury to adopt any reasonable hypothe- 
sis that will explain and reconcile the testimony, so as not to impute 
intentional perjury to any witness. If in any particular or particulars 
the testimony may not be thus reconciled, you would give credence to 
that which most commends your belief in its truth. 

‘** If a witness swear that which is false wilfully and knowingly, and 
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intending to speak that which is fulse,knowing it to be so, then his tes- 
timony ought to be discarded altogether, unless, or so far only, as cor- 
roborated by others and credible evidence, or by circumstances. 

**Tue court does not say or intimate that any witness on cither side 
has thus sworn falsely. All questions of conflict in the evidence and@ 
of weighing and passing upon the evidence, cach witness in the case, 
the manner in which he testifies, the matter of his testimony, bias, pre- 
judice, feeling, or the absence of these, are matters exclusively for the 
jury to inquire and pass upon under the testimony. In the testimony 
find the true facts and base your verdict on them. 

(5.) “(A witness may be impeached by disproving the facts testified 
to by him, or by proof of contradictory statements previously made by 
him as to matters relevant to his testimony and to the case. A 
witness impeached by either method may be sustained by proof of 
general good character. The whole question whether any witness or 
witnesses be impeached or sustained, and the effect of the same, are, 
like all other questions of fact and of evidence, to be determined by 
the jury. There is nothing in this case but the law and the evi- 
dence. By these and these alone your verdict must be found. In 
the sacred precincts of the court house and the jury-box impartial 
justice must prevail. Take up this evidence, go through it all, fairly, 
ealmly, without fear, favor, affection, reward, or the hope thereof, 
without bias or prejudice, with a mind open to the truth and willing 
to du right, and in that evidence alone under the law find the truth, and 
let your verdict be based on that truth only because it is the truth, and 
because both your oath and your duty require you to do so.) 

(6.) ‘(The prisoner makes his statement before you not under oath. 
Such statement is not evidence to such extent as by itself would im- 
peach the witnesses. If in any respect the statement conflict with the 
evidence, the statement should yield to the evidence. You judge of it 
in the light of reason, common sense, humanity and justice, consider- 
ing the matter of such statement, the munner of its delivery in all its 
relations and in all his relations to the case and to the evidence. Re- 
minding you that you have sworn to render a true verdict according to 
the evidence, the court distinctly tells you that the law vests you with 
a wide discretion in relation to the statement in question, and it would 
be your province to give the prisoner's statement just such weight, but 
such only, as you think right, be it never so much or never so little.) 

‘*T read to you that clause of the Code regulating the punishment 
for murder as lately amended, and as it now stands in the law. Of 
courte, if you do not find the prisoner guilty of murder, you will have 
no occasion to consider or pass upon the question of his punishment, 
But if you, under the law and the evidence, find the prisoner guilty 
of murder beyond any reasonable doubt, then it would be your prov- 
ince and your duty to say whether the punishment shall be by death 
or by confinement in the penitentiary for and during his natural life, 
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and the court will have no discretion in that matter after you have 
passed upon it. If you find in the case circumstances of mitigation 
not sufficient to bring the offense below murder and yet sufficient to 
lead you to the conclusion that such perpetual imprisonment would be 
an adequate punishment under the circumstances, and sufficient to 
vindicate the justice and sanction of the law, then you ought to make 
such recommendation, and thereby spare his life. But if you find no 
circumstances of mitigation, and further find it to be your duty to re- 
fuse such recommendation, then the law would leave the defendant to 
the penalty of death. 

“If you convict the prisoner of murder, and further find it your 
duty to refuse such recommendation, then the form of your verdict 
would be: ‘ We, the jury, find the defendant guilty,’ and that would 
mean guilty of murder—the highest offense charged in the bill of in- 
dictment, and the death penalty would follow. If you find the pris- 
oner guilty of murder, and further find it your duty to fix upon the 
lesser penalty, then the form of your verdict would be: ‘ We, the jury, 
find the prisoner guilty and recommend that he be punished by con- 
finement in the penitentiary for life,’ and thereupon the court would 
give judgment according tothat. If you find the prisoner not guilty 
of murder or guilty of that offense not made out beyond all reason. 
able doubt, you would acquit him of it, then you would pass 
upon the question of voluntary manslaughter, and if you find the 
prisoner guilty of that offense beyond all reasonable doubt, you 
would say: ‘We, the jury, find the prisoner guilty of voluntary 
manslaughter.’ Or if, either upon the evidence or the want of evi- 
dence, or upon a reasonable doubt, not guilty of manslaughter, and if 
you find the evidence requires it, you would be authorized to convict 
of involuntary manslaughter of cither kind,and you would so express 
it in your verdict. If you find the prisoner not guilty, or guilt not 
made out beyond all reasonable doubt, then you would say: ‘ We, the 
jury, find the prisoner not guilty.’ In either event let the verdict be 
written on the bill of indictment, date it, sign it by your foreman, and 
bring it into court.” 


The jury found the defendant guilty, and recommended 
that he be punished by imprisonment for life in the peni- 
tentiary. He moved for a new trial on the following 
grounds: 

1. Because the court erred in overruling the written mo- 
tion for a cotitinuance. 

2. Because the court erred in overruling the challenge to 
the array of jurors. 

3. Because the court erred in refusing to allow defendant’s 
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counsel to prove by Albert Howell, a juror put upon the 
defendant by the state, that he, the said juror, had formed. 
and expressed an opinion, and still entertained a fixed opin- 
ion as to the guilt of the defendant from having read a re- 
port of the evidence taken before the coroner’s inquest and 
published in the Atlanta Constitution, a newspaper pub- 
lished in the city of Atlanta, in said county, and other 
articles published in said paper in relation to the shooting 
of deceased by defendant, said juror having been put upon 
the court by the defendant to be tried as to his competency, 
said defendant being thus compelled to challenge said juror. 

4, Because the court erred in refusing to allow defen- 
dant’s counsel to prove by D. R. Morris, a juror put upon 
the defendant by the state, that he, from having read what 
was published as the sworn evidence had upon the coroner’s 
inquest, in the Atlanta Constitution, a newspaper published 
in said county, formed and expressed an opinion as to the 
guilt of the defendant, and that he now entertained that 
fixed opinion, and refused, upon the request of counsel for 
the defendant, the court trying the competency of the juror, 
to ask of the juror any other question touching his compe- 
tency than those prescribed by the statute. 

5. Because the court erred in allowing counsel for the 
prosecution to ask Renfroe the question, “ what was the 
reason that Col. Alston told Peter to shut the door?” 

6. Because the court erred in admitting the evidence of 
Renfroe as to the conversation had with Alston immediately 
before the homicide. 

7. Because the court erred in admitting the declarations 
of deceased to Nelms, as above reported. 

8. Because the court erred in refusing to withdraw from 
the jury the evidence of Woodward. 

9. Because the court erred in admitting the conversation 
between deceased and Murphy, and between deceased and 
Sams, as testified to by Murphy. 

10. Because the court erred in allowing, over the objec- 
tion of defendant’s counsel, the state to read in evidence 
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what purported to be the evidence of M. W. Sams, a wit- 
ness who had been sworn for the defendant, taken before 
the coroner’s inquest upon the body of the deceased, R. A. 
Alston, the objection of defendant being that it was not 
sufficiently shown that the said M. W. Sams had sworn be- 
fore the coroner as appeared from this written report of 
his evidence, and that he could not be impeached by sucha 
written report of his evidence. 

11 to 16. Because the court erred in instructing the jury 
as set forth in divisions marked (1), (2), (3), (4), (5) and (6) 
of the charge as above reported. 

17. Because the verdict was contrary to law. 

18. Beeause the verdict was contrary to the evidence, and 
decidedly and strongly against the weight of the evidence, 
and without sufficient evidence to support it. 

The motion was overruled, and defendant excepted. 

In certifying the bill of exceptions, the court commented 
upon the grounds in substance as follows: 

At the time the motion for continuance was presented 
and argued, all of the prisoner’s counsel of record were 
present. His, the prisoner’s, appearance was that of reason- 
able health. The trial which ensued was protracted throngh 
six or seven days, and the court-room greatly crowded. 
The prisoner displayed activity when making his statement, 
and at no time showed, so far as the court saw or knew, 
manifestations of illness or fatigue. He occasionally, or 
his counsel for him, asked and obtained leave to retire a 
few minutes to a jury-room to apply a lotion or attend to 
his hurt in the mouth. This was the only complaint made. 
The witness, General J. B. Gordon, came into court at an 
early day in the trial, and was sworn with other witnesses, 
but not put onthe stand. The court had these facts in 
mind when exercising discretion, and ruling on the first 
ground taken in the motion for new trial. 

In connection with the challenge to the array, the de- 
fendant’s counsel produced and read to the court the order 
of the presiding judge appointing James R. Wylie a jury 
con missioner. 
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The jurors Howell and Morris answered all the statu- 
tory questions so as to make them competent, and were 
put upon the prisoner. The court permitted various ques- 
tions to be asked them as tu residence, who of kin to, 
whether one of them had an interest in the Constitution 
newspaper, ete. But on objection made the court ruled 
that the statutory questions were exhaustive as to any 
matters covered by them, and declined to ask or permit any 
other questions seeking further to sift the conscience of the 
jurors to be asked them. There was no formal attack made 
on either juror to prove their answers or either of them 
untrue. This was disclaimed. The offer was to put them 
respectively on the court as trier, and to ask, or have the 
court ask, the questions stated in the 3d and 4th grounds. 

As to the matter in the 6th ground he refers to the brief 
of evidence for any needed correction as to the time, place, 
and circumstances under which this conversation took 
place. - , 

As to the matter of the 7th ground, this was part of a 
conversation, the other portion of which had already been 
given in by defendant. 

The Sth ground isto be considered in the light of Wood- 
ward’s entire testimony. 

As to the report of Sams’ testimony before the coroner’s 
inquest, the document was not read at the time formally. 
Parts of it were afterwards used and referred to in argu- 
ment. Neither side made any request, or invoked any in- 
struction to be given to the jury on the subject, but the 
court did instruct them as set out in the general charge. 
The writing itself was never delivered to the jury. 

The court, of its own motion, charged in writing, which 
was filed with the record and the same made a part thereof, 
and those grounds of the motion which relate to the charge 
are to be taken and construed in the light of the same. 


D. P. Hitt & Son; Garrrect & Waieur; Cannoiter & 
Tuomson; D. F. & W. R. Aamaonn; J. A. Bitvups; 
R. 8. Jerreates; W. R. Hopasoy, for plaintiff in error. 
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B. H. H11, Jr., solicitor-general; Hopkins & Guienn; Part- 
rick CaLtnoun; Duncan Twices; Sam. Hatt; Horsey & 
McAree; Howarp Van Epps, for the state. 


BLKcKLEy, Justice. 


1. The motion for a continuance was in writing, and a 
copy of it is inthe record. There were three grounds, two 
of which related to the absence of witnesses. Only the 
third was argued and insisted on here, the other two being 
abandoned. The matter of this third ground is fully set 
forth in the reporter’s statement. There was no suggestion 
in the motion that at the time of submitting it, or at the 
time of entering upon the trial, the accused was unable to 
confer with his counsel, or to undergo the labor and excite- 
ment of condueting his defense. If he had wanted a con- 
tinuance because of his then condition, physical or mental, 
he could have applied for it on that ground, and if he had 
done so, the court may have granted it. Certainly there 
was no abuse of discretion in not granting a continuance 
upon a ground not presented in the application. Had it 
been presented, we may be sure that the court would have 
exercised a sound and just discretion concerning it, and not 
ruled to trial a man whose condition was not such as to en- 
able him to undergo the ordeal with needful strength, com- 
posure and vigilance. Nay, more; we may assume in favor 
of the humanity of the presiding judge, that if he had been 
aware, or even believed, that the accused was not in a fit 
condition to be tried, he would, without any motion what- 
ever, have declined to bring on the trial so long as the un- 
fitness lasted. The sole error complained of in the bill of 
exceptions is, that the court erred in overruling the motion 
for a new trial; and when we look to the motion for a new 
trial, we find in it no point touching the failure to continue, 
except upon the refusal of the court to grant the continu- 
ance on the motion for the same “submitted in writing. ” 
So far as appears, there was no ruling whatever made below 
on the then present fitness of the accused to be put on his 
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trial. The motion submitted in writing raised no such ques- 
tion, but was confined to the absence of certain witnesses, 
the existence and causes of excitement and prejudice in the 
community, and the alleged previous inability of the accused, 
in consequence of his wounds, his confinement in jail, 
and his bodily and mental suffering, to make the necessary 
corrections and meet and overcome the public excitement 
and prejudice and to confer fully with his counsel in rela- 
tion to his defense. Not a word did the motion say or sug- 
gest as to his then inability or unfitness to do anything. It 
said “he has been unable,” ete., not adding that he is still 
unable, or anything equivalent thereto. In this condition of 
the record, we are bound to presume that in so far as it was 
the duty of the court to see that the accused was in a fit 
state, bodily and mentally, to be tried for his life, that duty 
was faithfully performed. 

With regard to public excitement and prejudice, we see 
nothing to take this case out of the general rule long since 
laid down here authoritatively, to the effect that these have 
ceased to be cause for acontinuance. 24 Ga., 297; 48 Ga., 
116; 60 Ga., 257. It seems quite immaterial that the means 
of stirring up the excitement and prejudice were inflamma- 
tory newspaper articles. Why should the condition of the 
popular mind be treated as more dangerous to the accused 
when wrought up against him by the press, than when in- 
flamed to an equal degree by any other agency? Is the 
press, as such, to be recognized as a power which can re- 
tard the trial of persons accused of crime? Newspapers 
are free to publish what they please, so that they keep clear 
of the law of libel, and if they succeed in impressing the 
public mind unduly against an alleged criminal, are the 
courts to wait for the storm they have raised to subside, 
though the presiding judge should be convinced that there 
is no real obstacle to obtaining an impartial jury and hav- 
ing a fair trial? Surely it is unsound to make any distinc- 
tion, as matter of law, between excitement produced by the 
newspapers and that produced by other means. In a county 
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of forty thousand inhabitants, it is in a high degree im- 
probable that an impartial jury cannot be had, one month 
and a half after a homicide has been committed, to try the 
perpetrator. And were a contingency of the kind to occur, 
the appropriate remedy for it would not be an ordinary con- 
tinuance until the next term of the court, but a change of 
venue to another county. 

Upon the subject of the prisoner’s ability while in jail to 
confer fully with his counsel and prepare for trial, notwith- 
standing his injuries and his physical and mental suffering, 
the court below, on the connter-showing made by the state, 
was warranted in coming to the conclusion at which the 
judge arrived. To overrule the motion for a continuance, 
in so far as it rested on this branch of the showing, was strict 
practice, and we should have been better satisfied if the 
judge had been more liberal ; but we must try his conduct 
by the law, and not by our personal feelings, and so doing, 
must remember that the application fora continuance was 
addressed to his sound discretion, and that he was in a bet- 
ter position than we are to discern the precise line upon 
which his discretion ought, in a doubtful case, to move. 
The question for us is not whether we should have exercised 
his discretion as he exercised it, but whether he abused 
it. Being of opinion that he did not, but that he only pur- 
sued a strict practice instead of the more liberal practice 
which we ourselves, if in his place, would have preferred, 
we, as a reviewing court, must decline to interfere. Code, 
§3531; 1 Ga., 2138; 10 76. 86; 14 7b.,6; 26 Zd., 276; 
88 7d., 491; 45 Zb., 209 ; 47 Zb., 598. 

2. For the reasons indicated in the second note of the 
syllabus the challenge of the accused to the array was 
properly overruled. 

3. When acting strictly in the capacity of trier, there is 
no doubt that the presiding judge may decline to have the 
juror further examined as to his competency, and may look 
alone to the aliwnde evidence that is adduced. Code, §4682; 
9 Ga., 121; 21 7b., 220, 227; 32 7b., 672. 
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4. The witness, Woodward, was not certain that he heard 
correctly what the accused said after buying the pistol, but 
he undertook to testify to the substance of the remark, and 
he gave his understanding of what it was. His evidence 
was not inference, but fact, and his doubt upon the distinet- 
ress of his hearing did not render his testimony inadmissi- 
ble, but only detracted from its force and value. He drew 
upon his own mind, not for any: conclusion which he had 
arrived at from the words used, but for the sense ard sub- 
stance of those words as his ear reported them to his mind. 
Trying his accuracy by other evidence which subsequently 
came in, there is great probability that he was mistaken, 
and that the observation really made was different from his 
version of it; but this was for the jury to deal with in 
weighing the evidence as a whole, and not for the court in 
ruling upon its admissibility. 

5. Thesole objection made to the written evidence of the 
witness, Sams, as given at the coroner’s inquest, and written 
out from the stenographic notes, was that “it was not suf- 
ficiently shown that the said (witness) had sworn before the 
coroner as appeared from this written report of his evi- 
dence, and that he could not be impeached by such written 
report of his evidence.” It was proved by the stenographic 
reporter that Sams did swear before the coroner as he was 
represented in the written report to have sworn, and Sams 
was duly examined upon the various contradictory passages 
before they were read to the jury to affect his credit. His 
attention was properly called to all the alleged discrepan- 
cies, and full opportunity was afforded him to explain. If 
the report was correct, as the reporter testified it was, we 
see not why it conld not be used to impeach him. The 
arguminent made here against the admissibility of more 
of the writing. or its contents, than the particular pass- 
ages which embraced the discrepant matters, is not within 
the scope of the objection which we have recited above, 
and is thusirrelevant. The objection did not raise the ques- 
tion of how much of the contents of the writing onght to 
have been submitted to the jury. s 
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6, 7. Before proceeding to discuss the admissibility of 
the declarations and conversations referred to in the 5th, 6th, 
7th and 9th grounds of the motion for a new trial, it is nec- 
essary to get-a correct standpoint from which to consider 
them in reference to the question of whether or not they 
constituted a part of the res geste? To do this requires a 
survey of the hostile enterprise which had its inception dur- 
ing the private interview of the parties in the back room of 
the barber-shop, and of the several steps which each party 
took to advance or retard the collision which that enterprise 
contemplated. That there was a hostile enterprise admits 
of no doubt, and that it was of a criminal nature, involving 
a concerted and premeditated rencounter with deadly weap- 
ons, is equally clear. In his statement made tothe jury on 
the trial, the accused gave this account of it, as a part of his 
recital of what occurred in the back room of the barber- 
shop: “Then I asked him, ‘Come, Colonel, let us sit down 
here and settle up this matter between us and close up our 
business now.’ He said no, but said, ‘Will yougo and arm 
yourself and fight me?’ and I said ‘yes, I would fight him 
any way he wanted to, but let us settle our business first.’ 
He said, ‘No, you have promised to fight me,’ and I said ‘if 
that was necessary I would fight him in any way he chose, 
and cut it out or shoot it out.’ He said,‘Then go and arm 
yourself and I will do the same.” . . . . . Colonel 
Alston said, ‘You have agreed to meet me here and fight 
me; now go; and as he got to the door, he took out his 
watch, and with it in his hand he said, ‘Meet me here in 
three minutes.’ He went out; and I went out, and into 
Pause’s saloon, thinking, as it wasa bar-room, and knowing 
that they usually kept a pistol about such places, that 1 
would get one there.” This bar-room was two doors from 
the barber-shop, and there, according to the evidence of 
his own witnesses, he inquired for a pistol of three several 
persons; one of whom he took aside, and on being asked 
by him what he wanted with a pistol, he replied that he had 
to meet a man in two minutes. Being asked who it was, 
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he answered, “Bob.” His friend saying, “You are not going 
to fight Bob Alston?” his reply was, “Get me a pistol, you 
are talking to a dead man.” Failing to procure any pistol 
at the bar-room, he went to a gun-store, and there bought 
one and had it loaded. Having done this, he returned to 
the bar-room, and was heard to say to Hodgson, an old 
friend of his, “Now lam ready, let’s go.” He and Hodgson 
repaired together to the barber-shop and entered the back 
room, the same in which the hostile meeting had been 
agreed upon and in which it was to take place. A conversa- 
tion at once ensued, which Hodgson details thus: - “He 
said, ‘I want you to stay right here.’ I asked him what for, 
and he said he had a difticulty with Alston and he wanted 
me to stay thereand see it. Iasked him for some explana- 
tions, and he said he had no explanations to make, and he 
wanted me to stay and I would see; and I said, ‘That is 
very strange, that you would bring a friend of yourself into 
a place to see a difficulty and never give him any explana- 
tions about it? and hesaid for me to stay there and I would 
see—that Alston would be there after awhile.” At this 
stage of the conversation, Sams, another witness for the de- 
fense, entered, and he too tried to find out what the trouble 
was, but apparently without success so far as Hodgson could 
understand. Hodgson proceeds: “I only heard that there 
was to be some settlement made, but not what it was. I 
learned from this conversation that Alston had been in there 
before, but I could not tell what the difficulty was about. 
I understood from him that Alston had told him, Cox, to 
meet him there in two minutes, he might have said ten, and 
he pulled out his watch and said, ‘It’s time now.’ 1 sawhe 
was excited, and I said, ‘He will come, anyhow; that he was 
a man of his word, and if he said he would come he would 
do it.’ I tried to get him to wait for him, say, ten minutes, 
and he noted the time, and told Sams to go and find Alston 
and tell him that he was there waiting for him according to 
agreement.” Sams and Hodgson withdrew together, the 
former going out to bear the message to Alston, and the 
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latter stopping in the front room of the barber-shop. The 
accused remained in the back room. Presently, Ne!ms, 
(another of his witnesses) principal keeper of the peniten- 
tiary, entered the front room from the street, and called for 
an interview, which the accused declined, saying .he was 
“waiting for « friend.” After Nelms left, Sams returned, 
and reported Alston as having said he had reconsidered the 
matter and would not meet the accuse|, and that for the 
latter to attend to his business and he, Alston, would attend 
to his. On hearin this report, the accused departe: tosecek 
for Alston, saying something to the effect that it was all 
right, but it did not suit him, and that he would go and sce 
him. He went directly to the capitol, looked in at the treas- 
urer’s office, was understood to inquire there for Murphy, 
who was a clerk in that office, went up-stairs to the office of 
Nelms, inquired there for Murphy or Howard, most proba- 
bly for Howard, seated himself for a very brief time, then 
rose and hurriedly withdrew, and descended to the treasur- 
er’s office. There he found Alston, who had come in, for 
the last time, whilst the accused was upstairs. He accosted 
Alston with this language: “You promised to meet me 
down the street and settle this thing, why didn’t you do it?” 
Alston answering that he had reconsidered the matter and 
did not want to have any difficulty, the accused rejoined, “I 
will brand you.” Further conversation ensued, shots were 
exchanged, each party using the pistol which he had pro- 
cured for the appointed meeting at the barber-shop. Alston 
was killed and the accused severely wounded. On the ele- 
ment of time, the evidence indicates that the homicide took 
place within forty-tive or fifty minutes after the agreement 
to fight was entered into; there is scarcely a doubt that it 
was within an hour, and it is not very improbable that half 
an hour would cover the whole of the interval. The build- 
ing in which the fight took place, and that in which it was 
to take place by appointment, are both upon Marietta Street, 
and are only about 150 or 200 yards apart. 

Having, in the light of the evidence, traced the accused 
from the beginning to the ending of the criminal enterprise, 
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let us follow the deceased in the same way. After leaving 
the barber-shop he first appeared at the office of Nelms, and 
endeavored to borrow a pistol. There the conversation oc- 
curred to which Nelms testified, and the admission of which 
in evidence is complained of in the 7th ground of the mo- 
tion for a new trial. From there (Nelms soon following) 
he went down stairs into the treasurer’s office, where he 
met with Howard and Murphy, and where Renfroe, the 
treasurer, on his return from dinner, found him. Here he 
procured a pistol, and here he received, through Sams, the 
message which the accused sent from the barber-shop, and 
made his reply to it. A conversation in which Howard, 
Murphy and deceased participated resulted in shaping this 
reply, and in communicating it to Sams for oral repetition 
to the accused. It is this conversation as testified to by 
Murphy that is objected to in the 9th ground of the motion 
for a new trial. From the treasurer’s office he went across 
Marietta street to Berron’s on Forsyth street, and there met 
and conversed with Governor Colquitt. Whilst this conver- 
sation was in progress, the accused passed up Marietta street 
on his way from the barber-shop to the capitol. Separating 
from Governor Colquitt, the deceased went into Berron’s, 
partook, during a stay of two or three minutes, of a slight 
lunch, and then returned to the treasurer’s office and 
sat down. A brief conversation between him and Ren- 
froe ensued, and this is the matter of complaint in the 
6th ground of the motion for new trial. A step was heard 
approaching, and Peter McMichael, who was in the room, 
announced that it was Cox, and deceased ordered McMichael 
to fasten the door. These remarks, one made by McMi- 
chael, the other by deceased, and the question to the wit- 
ness which drew them out on the stand, form the subject of 
the 5th ground of the motion for a new trial. The ac- 
cused entered through the door before McMichael could 
close it, and when he entered, the deceased rose from his 
chair, and the final conversation between them began. The 
shooting followed and hostilities were at an end. The 
space of time extending from the arrival of deceased at the 
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office of Nelms and the commission of the homicide, was 
about twenty-three minutes. His stay at the office of 
Nelms was only two or three minutes, and from the time 
he left there until the firing began was about twenty min- 
utes, 

The difficulty of formulating a description of the res 
geste which will serve for all cases, seems insurmountable. 
To make the attempt is something like trying to execute a 
portrait which shall enable the possessor to recognize every 
member of a very numerous family. Eschewing anything 
so impracticable, and letting the present case sit for its own 
individual likeness, its res gest@ may be sketched in general 
language as follows: (1.) Where two persons consent to 
fight with deadly weapons, and by agreement separate to 
arm themselves, both intending to return presently and be- 
gin the combat, and they do in fact arm themselves and 
meet, though not at the place appointed, but near it, in the 
same city and on the same street, and only a little later than 
the time contemplated, and actually fight with the weap ons 
thus prepared, and one of them is slain by the other, the res 
geste of the transaction comprehend all pertinent acts and 
declarations of the parties (either or both) which take place 
in the interval between the agreement to fight and the con- 
summation of the homicide. such interval being very brief. 
(2.) Acts are pertinent as a part of the res gestz if they are 
done pending the hostile enterprise, and if they bear upon 
it, are performed whilst it is in continuous progress to its 
catastrophe, and are of a nature to promote or obstruct, ad- 
vance or retard it, or to evince essential motive or purpose 
in reference to it; and declarations are pertinent if they 
are uttered contemporaneously with pertinent acts, and 
serve to account for, qualify, or explain them, and are appa- 
rently natural and spontaneous. See the works on evi- 
dence, and the cases they cite. Also the cases cited in 
Hopkin’s Penal Laws, §§527, 528, 530. Code, §§3771, 
3773.* 


*Since this case was decided, useful articles touching declarations as a part of the 
res geste have appeared in 21 Alb. Law Journal, 484, 504 ; 22 Jb., 4; 14 American Law 
Rev., 817; 15 Jd., 1, 71. 
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The conversation with Nelms (7th ground of the motion 
for a new trial) was had contemporaneously with the effort 
of deceased to Lorrow a pistol. It opened with his appli- 
cation for a pistol, and the application was repeated whilst 
the conversation was in progress. He was on an expedition 
to arm himself—on a journey, as it were, after a pistol— 
and he explained the motive and occasion of his being out 
on such business. Be it remembered, too, that it was the 
accused, and not the state, that brought up this part of his 
conduct in evidence. Nelms waa a witness for the defense, 
and on the direct examination he testified to the act and to 
a part of the declarations which accompanied it. The 
state but proceeded, on the cross-examination, to draw out 
the balance of the same conversation. So clearly was the 
evidence admissible for the latter reason, as will be seen 
under the next head of this opinion, that its relation to the 
ves ‘geste is utterly immaterial. Possibly, if it stood on 
that relation alone, so much of it as consisted of mere nar- 
rative or recital ought to be held incompetent, were that 
portion objected to separately and upon that ground. 

In the order of time, the next conversation complained 
of is that to which Murphy testified (9th ground of the 
motion for a new trial). Though Murphy was a witness 
for the state, he was examined late in the trial, and, as will 
be seen hereafter, this conversation had already been touched 
upon by one of the prisoner’s witnesses, Sams, and by two 
other witnesses for the state, Renfroe and Howard. It took 
place during the interview between Sams and the deceased 
in the treasurer’s office, about twenty minutes before the 
homicide, at which interview the deceased received and 
answered the message which the accused had sent to him 
through Sams. Most certainly this exchange of messages 
was an important event in the occurrences of the day, and 
the whole of the conversation repeated by Murphy bore 
directly on the transaction then immediately in hand. A 
part of it went to the very shaping of the answer which 


Sams.was directed to bear to the accused, and to the inspi- 
V 64—26 
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ration of the pacific spirit by{which the answer was per- 
vaded. 

The matter embraced in the 6th ground of the motion 
for a new trial followed immediately upon the return, of 
the deceased from Berron’s and his seating himself in the 
treasurer’s office, and was succeeded immediately by the 
matter set forth in the 5th ground. The evidence com- 
plained of in these two grounds, when thrown together, 
reads thus: “ He (Alston) stated to me, ‘This is an awful 
thing to have a man hounding you in this way.’ I asked 
him, ‘Did you not meet Cox? He said, ‘No, he has gone 
up stairs hunting me’—and then it was that Peter made 
the remark that Cox was coming down stairs. Peter said, 
‘Cul. Alston, Cox is coming down the steps now;’ and 
Alston said, ‘Go and fasten that door’—and Peter went to 
do so, and met Cox there, and Cox passed him and came 
into the room.” Let it be borne in mind that it was from 
this very office that the deceased had sent his answer to the 
message of the accused received through Sams; that after 
receiving that answer the accused had set out from the 
barber-shop to seek him; that it was to this office that he 
first went on reaching the capital; that the deceased, while 
at Berron’s in conversation with Governor Colquitt, had 
seen lim on his way to the building, and that at the time 
the deceased returned from Berron’s, he was in fact up- 
stairs in the building, and it will be plain that neither of 
these parties had passed wholly out of the res geste of their 
pending difficulty. Both were still armed with the pre- 
pared weapons, and both may have desired and intended to 
use them. The return of deceased to the treasurer’s office, 
and there stopping as if to remain, were acts of undoubted 
, pertinency, and the state of mind in which they were per- 
formed—the motive and purpose which attended them— 
are of the utmost importance. If he went there to put 
himself in the way of the accused and bring on a collision, 
and if the accused went with a like object, it was essentially 

the meeting which had been pre-concerted in the barber- 
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shop, and the deceased had either never fully abandoned 
the hostile scheme, or had abandoned it but temporarily 
and then returned to it. If, on the other hand, he went to- 
the office perplexed and undecided—doubtful, for the time, 
what course to pursue, and hoping, without seeming to 
retire, to have opportunity for further reflection, and per- 
haps to take counsel of a friend (for he had listened there 
to counsel a few minutes before), his return was well nigh 
innocent, and not inconsistent with the change of mind 
which he had professed, and which he afterwards asserted 
in answering the first question which the accused so sharply 
propounded in the fatal interview. His exclamation to the 
witness, Renfroe, on coming in and sitting down, “ This is 
an awful thing to have a man hounding you in this way,” 
indicates mental torture of a bitterly regretful kind, and if 
he really felt the agony which his language would suggest, 
he was deprecating danger rather than desiring to encounter. 
it. His answer to the question, “Did you not meet Cox?” 
namely, “ No; he has gone up stairs hunting me,” is to be 
looked at in its relation both to the exclamation which he 
had just uttered and to the order which he afterwards gave 
to fasten the door. Instantly. upon being told that Cox 
was coming, he ordered the door which was between them 
to be fastened. Taking, collectively, his three utterances 
they tend strongly to show the state of mind in which 
he was. They signify that he believed Cox was searching 
for him with a hostile intent; and that belief, most prob- 
ably, induced the order to fasten the door. Under the 
circumstances, the order was equivalent to an attempt by 
the deceased himself to fasten the door, and if he had made 
the attempt, can there be a doubt that the preceding observ- 
ations would have cast light on his motive for the action ? 
In the same way, they cast light on his motive for giving 
theorder. The entire conversation is thus within the atmos- 
phere of theres geste. Considering that the deceased had re- 
turned to the treasurer’s office knowing that the accused was in 
the building, and that both were still armed, the return was 
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an ambiguous act, with rather more of a hostile than of a 
pacific look. His remaining there was also ambiguous; it 
might mean war or it might mean peace. What he said 
and did in the brief interval between his retarn and the 
entry of Cox, tended to explain his presence on what proved 
to be the scene of the rencounter, and to show whether he was 
there for action or inaction—whether to meet his adversary 
ortoavoidhim. It was competent evidence. The question 
by which some of it was drawn out was not in the best 
form, but the court gave the witness to understand that his 
answer was to be restricted to what he saw and heard, and 
it was restricted accordingly. The witness simply detailed 
the facts, offering no opinion or conclusion of his own. 

9. Returning to the conversation proved by Nelms, (7th 
ground of the motion for a new trial) the true ground upon 
which the admissibility of the otherwise doubtful matters of 
that conversation stands, is that they constituted a part of 
the same conversation into which the witness entered on his 
direct examination by the accused, and were drawn out one 
cross-examination. Upon the direct examination the wit- 
ness testified: ‘‘ It was probaby three o’clock in the day that 
Col. Alston came in and asked me for a pistol, and I said 
mine was at home shot out, and I asked him what he wanted 
with it, and he said he had liked to have had a difficulty, 
and I said, come in and tell me about it, and he came in 
and sat down. I asked him who it was with, and he said it 
was with Ed. Cox, and told me about it.” In the cross-ex- 
amination, the witness was directed to state all the conver- 
sation, and he proceeded through it from where he had left 
off. Not to look further for authority, this was clearly proper 
under several decisions of this court. 10 Ga., 145 (text of 
opinion; 12 Jb. 505; 22 1b. 40; 26 bd. 172. 

Furthermore, by turning back to the re porter’s statement, 
it will be seen that a very similar conversation, in so far as 
it embraced recitals or narrative by the deceased, was put in 
evidence by the accused in the testimony of Governor Col- 
quitt. The state also afterwards, and without any objec- 
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tion, so far as appears, proved a conversation between the 
deceased and Howard, detailed in evidence by Howard as 
follows: “ He said that Cox had taken him into a room and 
told him if he did not rescind the trade he would kill him. 
I said, he certainly did not say that. He said he did, and 
he let me out and told me to heel myself and come back in 
ten minutes. He said he thought he ought to take a double- 
barreled shot gun, load it with slugs and go and kill him.” 
Were the evidence of Nelms, so far as objected to, elimina- 
ted as illegal (but as above said, it was entirely legal), anew 
trial would not necessarily follow, much the same sort of 
matter being before the jury through these other two wit- 


nesses. 

Adverting again to the 9th ground of the motion for a 
new trial (Murphy’s evidence), Howard was examined be- 
fore Murphy, and testitied without ubjection thus: “1 took 
Mr. Murphy aside and told him let us stop this, and we per- 
suaded Alston to stay in that part of town, and he did so, 
though he did not like to be bullied that way. Then directly 


he said, ‘Here is a man who has come with a mes3age from 
Cox for me to come down there and settle it like a man; 
and I said to the man, ‘did he send that meseage?’ and he 
said, ‘yes, and I am sorry to bring it.’ That was Mr. Sams, 
and I said to him, ‘you go and tell Cox to stop this and wait; 
I will be down there directly and give him some advice, and 
he wil) thank me for it the balance of his life.’ And Alston 
said, ‘Go and tell him I have reconsidered the matter and 
will not come—that I don’t want to kill him and don’t want 
him tokill me.” Before Howard testified, the accused 
had proved by Sams a part of what was said at this inter- 
view ; and, first of all, Renfroe had gone into it, the accused 
it seems objecting, but not carrying forward the objection 
into the motion fora new trial. If Murphy’s evidence was 
doubtful or even inadmissible as a part of the res geste (but 
it was neither), it would not, considering what was already 
before the jury when it came in, and remained before them, 
be sufficiently material to require anew trial. In substance 
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it was but little more than Howard had testified without 
objection; and at no time was there any motion to withdraw 
this testimony of Howard. However, the correctness of 
classifying Murphy’s evidence with the res geste, as we 
have done above, is indubitable. 

10. 11. 12. 13. 14. As the entire charge of the court is 
set out in the report, it can be studied by every reader for 
himself, and to remark upon it further than has been done 
in the head-notes would be superfluous. It is a very able 
and admirable charge. 

On both sides the case was argued before us with unusual 
thoroughness and remarkable ability. The result of the ar- 
gument and of a careful examination of the record, has been 
to satisfy a majority of this court that there was no error in 
overruling the motion for a new trial. 

Judgment affirmed. 


Jackson, Justice, concurring. 


The exhaustive opinion of my able colleague, who an- 
nounced the judgment of the majority of the court, leaves 
me nothing to say. Complying with the law, however, 
which requires me to state my reasons for concurring in the 
judgment, I wish to say that those reasons are to be found 
at length in the opinion of my colleague, and to add that on 
the point in which the venerable Chief Justice differs from 
us my views very briefly are these: 

1. While as a circuit judge presiding in this case, I might 
have ruled differently on the motion for a continuance, yet 
I cannot say that the court abused his discretion in the rul- 
ing he made. He had the defendant before him and saw 
his condition; he could judge of all the surroundings; he 
heard the evidence pro and con; in the light of all the facts, 
he made his ruling, and I cannot say that he erred. 

2. The meaning of res gesta is the thing carried on. To 
show the thing carried on, its beginning is as essential as its 
ending. An enterprise is carried on by acts and words. In- 
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deed, whenever the internal operations of the mind are in- 
volved, words become verbal acts, and are admissible upon 
the same ground as acts. This thing, this enterprise was 
begun in the barber-shop; it was carried on all through the 
interval before the final meeting; it was carried on in that 
final meeting; it was carried ongin the arming of each and 
what each then said; it was carried on in each shot that was 
fired; it was carried on untilj Alston lay weltering in his 
blood. Every act, every word, from the beginning to the 
end, which carried on the thing, the enterprise, formed a 
part of the res gesta. The intention of both parcies was a 
leading question in the case. The state of their minds was 
involved. That state appeared by acts and by words, which 
took place while the difficultyjwas in progress; and the ver- 
bal acts of the parties were admissible like their other acts. 
But even if this view should not be conclusive—if as well 
the plain meaning of res gesta—the transaction—the thing 
as carried on from inception to conclusion—from the agree- 
ment to fight to its close in the homicide—as the well under- 
stood rules of law governing the introduction of testimony 
in respect to ves gesta, be not applicable to all this transac- 
tion as developed by this evidence--then it will be seen that 
the defense either opened the door and entered on the in- 
vestigation which admitted the other side also to go in, or 
by their own examination of their own witnesses proved 
substantially the same occurrences which were but amplified 
or more fully explained by the state. 

Not only as ves geste, but on the principles last mention- 
ed, all the testimony was, in my judgment, admissible. 

The entire charge is fair and legal—the evidence sustains 
the verdict—and my sense of duty demands that I affirm 
it. Most gladly would I restore the living to freedom and 
family—the dead to life and family, if I could; but these I 
cannot do. 

It remains that I administer the law impartially as I un- 
derstand it, and that leads me clearly to the conclusion that 
the defendant has had a fair trial—that he has been legally 
convicted, and-that the judgment should stand. 
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Warner, Chief Justice, dissenting. 


Whilst public excitement alone would not have been suf- 
ficient to authorize the continuance of the case, still, when 
that public excitement is aggravated by inflammatory news- 
paper publications calculated to prejudice the public mind 
against the defendant, as set forth in the record, coupled 
with the fact of the defendant’s physical condition result- 
ing from wounds received in the then recent difficuliy, as- 
established by his attending physician, and not denied, to- 
wit: having received a pistol-shot wound in his mouth, 
knocking out three upper jaw teeth and four lower jaw 
teeth, and indenting one of his teeth in his tongue, and had 
another pistol shot wound in his left hand and wrist ;. 
his tongue so lacerated and swollen that the saliva was 
constantly oozing from his mouth, and in the opinion of 
the doctor he was unable to confer with his counsel fully 
and prepare his case for trial. By the constitution of the 
state the defendant was entitled to a trial by an ¢mpartial 
jury, and was entitled to defend his own case in the court 
in person, by attorney, or both. From the evidence in the 
record it is manifestly apparent that the defendant was not 
in a condition to exercise his constitutional right to defend 
his own case, and by forcing him to trial in that condition 
deprived hii of that right, for it was hie undoubted consti- 
tutional right to defend his own case in person, by attorney, 
or both. The spirit of the constitution, as well as the ends 
of justice, required a continuance of the case. 

In my judgment the court erred in admitting the declara- 
tions of Alston, the deceased, to Renfroe and Nelms, as 
contained in the 6th and 7th grounds of the motion for a 
new trial, in so far as the same related to the acts and say- 
ings of the defendant, in his absence, said grounds being as 
follows : 

6th. Because the court erred in allowing J. W. Renfroe, 
a witness for the prosecution, in answer to questions by the 
state, and over objection of defendant’s counsel, to testify 
to a conversation had with the deceased from five to ten 
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minutes before the difficulty, ending in the death of Alston, 
commenced, and not in the hearing of the defendant, as 
follows: ‘He (Alston) stated to me, ‘ This is an awful thing 
to have a man hounding you in this way.’ ‘I asked him 
did you not meet Cox?” “He said ‘No, he is gone up- 
stairs hunting me.’ ” 

7th. Because the court erred in admitting in evidence, over 
the objection of defendant’s counsel, a conversation between 
J. W. Nelms and the deceased, which occurred twenty 
minutes before the killing, in a different part of the build- 
ing and in the absence of Cox, as follows: “Alston told me 
he had like to have had a difficulty and wanted a pistol. I 
told him to come and sit down and tell me about it. I 
asked him who he was about to have a difficulty with ; he 
said with Cox. Said he ‘Nelms, he carried me in to take a 
drink with him and I would not drink with him, and took - 
this cigar (had a cigar in his hand) and then he took me into 
a back room of a barber-shop and shut the door and said, 
‘ Bob, I want to see that power of attorney you have to sell 
Gordon’s interest.’ And I said I would not show it under 
compulsion, and Cox said, ‘I am going to seeit before you 
leave this room.’ And that he (Alston) said, ‘aint you a nice 
great big rascal here with your knife when I have not got 
a piece of steel on me, to try and force me to terms.’ And 
he said, ‘goand arm yourself and I will wait for you, and, 
he said he is waiting for me now; and he asked me ayain 
for a pistol, and I said my pistol was at home.” 

The illegal part of Renfroe’s testimony was in proving 
by Alston’s mere declaration “ that the defendant had gone 
up-stairs hunting him.” The defendant had a perfect right 
to go up-stairs in the capitol building, and there is not a 
particle of evidence in the record, either by word or act on 
the part of the defendant himself, going to show that he 
had gone up-stairs hunting Alston, and surely he ought to 
be judged by, and held responsible for, his own acts and 
declarations, and not by the acts and declarations of other 
people made behind his back, the more especially as in this 
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case Alston was not in the capitol-building when the de- 
fendant entered it, but was standing at Berron’s in full 
view of the defendant as he passed along the street, going 
into the capitol-building where it was said he was hunting 
him. Is the law so unreasonable as to make one man re- 
sponsible for what another man may say he is doing, or go- 
ing to do, tehind his back, when he has no opportunity to 
deny or contradict the statement? Such has not heretofore 
been my understanding of it. The hunting of the deceased 
by the defendant was a most damaging fact against him on 
his trial, and how was that damaging fact proved? It was 
proved by the mere declaration of the deceased to Renfroe 
behind his back when he had no opportunity to deny or 
contradict it; and the same remarks are applicable to the 
declarations made by the deceased to Nelms in regard to 
_ the acts and sayings of the defendant at the barber-shop. 
But it is said this evidence was admissible as res geste. 
What is res geste as defined by the law of this state? 
“ Declarations accompanying an act, or so nearly connected 
therewith in time as to be free from all suspicion of device 
or afterthought, are admissible in evidence as part of the 
res geste.” Code, §3773. Thedeclarations of Alston when 
he applied to Nelms for his pistol would be admissible in 
his favor in explanation of that act, and perhaps his decla- 
rations to Renfroe might be admissible in his favor in ex- 
planation of his own acts and conduct at the time as part of 
the ves gestz, but how Cox, the defendant, can be made re- 
sponsible by Alston’s declarations made to Renfroe and 
Nelms behind his back, and be used in evidence to inju- 
riously affect the defendant as part of the res geste accom- 
panying any act of his, or connected therewith when the 
declarations were made, is more than I can understand. In 
my judgment it was a total misapplication of the doctrine 
of res geste to admit the evidence complained of in the 6th 
and 7th grounds of the motion as against the defendant. 

The court charged the jury amongst other things: “It 
would be unlawful for two persons to deliberately conspire 
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or agree together to procure deadly weapons and meet 
again to fight therewith, and if in the heat of blood they do 
so agree, it would be the duty of both of them and each of 
them to heed the voice of reason and humanity if there was 
an interval sufficient for that voice to be heard, and to re- 
consider the matter and decline such hostile meeting, and if 
one of them does so reconsider and decline such meeting, 
and the same be communicated to the other, it would be the 
duty of that other to acquiesce therein ; and if that other 
refuse so to acquiesce and persists in an original hostile pur- 
pose, and if, pursuant thereto, he, armed with a deadly 
weapon, seek his adversary with a deliberate intention of 
bringing on such difficulty and of using such weapon 
therein, notwithstanding the other’s refusal, and if he does 
so bring on the contest, and in euch difficulty he slay his op- 
ponent with that weapon, it would be murder in sach 
slayer.” 

This charge of the court was error in view of the ev- 
idence in the record, inasmuch as it did not present the 
defendant's theory of his defense for the consideration of 
the jary. The evidence shows that the agreement to meet 
and fight at the barber-shop had been abandoned. The de- 
ceased had however procured one of the best self-cocking 
pistols in the city, and while standing at Berrons’ talking 
with Governor Colquitt, saw the defendant go into the cap- 
itol-building, and said that he did not know but that it was 
his duty to his family to take a double-barreled shot-gan and 
shoot him when he saw him; said he had a pistol then. 
Shortly thereafter the deceased went into the capitol-building 
where he had just seen Cox, the defendant, go, and went 
into the treasurer’s office where the difficulty occurred—- 
Alston firing the first shot, having Nelms between him and 
defendant at the time. Although the deceased had sent 
the defendant word that he would not meet and fight him 
at the barber-shop, but whether he was willing to meet and 
fight the defendant in the treasurer’s office, and was seek- 
ing him for that purpose where his friend Murphy, who had 
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furnished him with the pistol, and his other friends were, 
depended upon the acts and conduct of the deceased as dis- 
closed by the evidence. The defendant’s theory from this 
evidence was, that although the deceased had declined to 
meet and fight the defendant at the barber-shop, still he was 
willing to meetand fight him in the treasurer’ office where 
his friends were, and was seeking Cox with a hostile intent 
for that purpose ; that being a lawyer as the evidence:shows, 
his declaration to Renfroe that “this was an awful thing to 
have a man hounding you in this way; he is gone up stairs 
hunting me,” was made so as to justify himself in case he 
should meet Cox and should kill him in the rencounter ; that 
he was apparently seeking Cox by following him into the cap- 
itol-building where he had just seen him go. Whether this 
theory was true or not, the defendant was entitled to have it 
submittedtothe jury for their consideration under the evi- 
dence in the case. The deceased evidently was not endeavor- 
ing to avoid Cox when he followed him into the same build- 
ing he had just before seen him enter, instead of getting his 
dinner as Governor Colquitt advised him to do. It isquite 
certain that if Alston had not followed Cox into the eapitol- 
building, into which had just before seen him enter, armed 
with his self-cocking pistol, the fatal difficulty in the treas- 
urer’s office would not have occurred. What was Alston’s 
intention in following Cox into the capitol-building just 
after he had seen him enter it, might have been inferred by 
the jury from Governor Colquitt’s evidence, under a proper 
charge of the court in relation to the defendant’s theory of 
the case--that evidence is, that Alston said a very short 
time before the parties met in the treasurer’s oftice, that he 
did not know but it was his duty to his family to take a 
double-birreled shot-gun and shoot him (Cox) when he 
saw him. This declaration of the deceased clearly shows 
what was the state of his feelings toward the defendant at 
the time and in a few minutes thereafter. When he did next 
see him it was in the treasurer’s office in the capitol-building, 
and in the rencounter which took place there between the 
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parties, the deceased fired the first shut. This is in substance 
the evidence in support of the theory of the defense—his 
side of the case—which he was entitled to have had submitted 
to the jury in the charge of the court. The defendant may 
or may not be guilty, but whether he is or not, he was enti- 
tled to a fair, impartial trial as provided by the constitution 
and laws of his country ; and not believing, according to my 
best jqdgnent, that he has had such a trial, there is no power 
on earth that can extort from me asa judicial officer a judg- 
ment affirming his conviction. 


DrGive vs. SELTZER. 


The obstruction of any part of a twenty-foot alley dedicated to the use 
of the grantees of the lots adjoining the said alley by a common 
grantor, who divided the block lying between four public streets 
by said alley for the convenience of all the grantees, by the erection 
of two privies thereon projecting two feet and four inches into the 
alley, and each six feet wide, is a nuisance; and a court of equity, 
at the instance of one of said grantees, the windows of some of the 
bed rooms of whose private residence overlook said alley, will re- 
strain another grantee from the erection of said privies upon the 
alley, to the unobstructed use of the whole of which alley both 
grantees are tenants incommon. The city council has no legal au. 
thority to authorize said obstruction to be made, and from the na- 
ture of the case, if the buildings were finished the damage could 
not be estimated in money, and injunction is the only adequate 
remedy. 


Equity. Injunction. Nuisance. Municipal corpora- 
tions. Before Judge Hityer. Fulton County. At 
Chambers. October 21, 1879. 


In 1862 one Lewis owned a block in the city of Atlanta. 
In order to sell it to the best advantage, he laid out an alley 
running through the block, and sold the land in lots, the 
deeds specifying that the lots extended to the alley, but 
saying nothing of the uses to which it- was dedicated. 
Whether it was a public or private alley was somewhat in 
dispute ;. Lewis and the real estate agent who laid out the 
alley swore that it was laid out solely for the benefit of 
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those who purchased the lots; while, on the other hand, it 
appears that the city of Atlanta had laid sewers in the alley 
and exercised other like control over it. DeGive owned 
buildings on one side of the alley, Seltzer onthe other. De- 
Give began the erection of two privies in the rear of his 
buildings, having first obtained permission from the city 
council of Atlanta to erect them temporarily until the 
sewer near by should be lowered, as it was the intention of 
the city that it should be; then he intended removing the 
privies to the basement of the buildings, the sewer not be- 
ing low enough for that purpose until changed. These 
privies were so constructed as to extend about two and a 
half feet into the alley, and were six feet wide. Seltzer 
filed his bill to enjoin their erection, alleging that they 
would be a nuisance to himself and family, who lived diag- 
onally across the alley. DeGive answered, denying that 
they would be a nuisance to Seltzer or his family, and 
setting up the permission gbtained from council, and that 
the construction of the privies would be such as not to be 
offensive in any way. Defendant also alleged that there 
were several other privies as near or nearer to complain- 
ant’s house ; likewise a fire-engine house and stable, and a 
cow-stall belonging to complainant. 

On the question of whether the privies were so located 
as to be a nuisance, of necessity, to complainant and his 
family, the bill, answer and affidavits were somewhat con- 
flicting. 

The chancellor granted the injunction, and defendant 
excepted. 


D. F. & W. R. Hammonn, for piaintiff in error. 
Hopkins & Guenn, foi defendant. 


Jackson, Justice. 


This-seems to have been a naked attempt on the part of 
the plaintiff in error to appropriate to his individual use 
an alley common to all the owners of lots in the block which 
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the alley divided. Defendant in error applied for an in- 
junction on the ground that the appropriation of the com- 
mon alley to the erection of two privies therein six feet 
long and some two and a half feet deep, was a nuisance to 
himself and family, some of the bed-rooms of whose dwell- 
ing overlooked the alley, and would render the privies a 
standing nuisance if completed. The chancellor enjoined 
the erection of the privies. We think that he was clearly 
right. It matters not how beautifully or neatly erected, 
nor how soon they might be superseded by privies in base- 
ments hid from view, the very sight of such a building is 
distasteful, and when put up in an alley common to others, 
is a nuisance to one situated as the complainant is. If de- 
fendant had put up the privies on his own land which he 
held in severalty, then the beauty of the temples and the 
absence of disagreeable odors might draw the sting of the 
obnoxious view ; but when he undertook to put them up 
in an alley dedicated by the common grantor to his neigh- 
bor’s use as well as his own, a right of just complaint, and 
a remedy to vindicate that right, must be afforded to the 
injured tenant in common. The only adequate remedy is 
by bill in equity and injunction, because damages could 
not well be ascertained in money, and so long as the nuis- 
ance remained, actions at law would have to be brought 
continuously, and thus multiplied into many suits. It is 
unnecessary, therefore, to go into the learning on the subject 
of what is or is not a nuisance on a public street or alley; 
or how far the city authorities might authorize such erec- 
tions as these privies are, jutting out on public streets or 
public alleys—though even in such cases the nuisance, it is 
believed, would be quickly restrained by a court of chan- 
cery, though sanctioned by the city. 

In this case the rights are those of private property. 
The alley belongs to the proprietors of the lots on the 
block. Its joint use is theirs. Every foot of it each is en- 
titled to use, and the city has no power to give the use to 
one foot of it to one to the exclusion of another. Espe- 
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cially has it no shadow of authority to give it, or any part 
of it, to one to put up a standing affront to the eyes or the 
taste, however fastidious that taste, of another of the com- 
mon grantees. 

The chancellor not only did not abuse his discretion in 
granting the injunction, but would have abused it, in our 
judgment, had he permitted such encroachments to stand 
in the alley which belonged to complainant as well as to de- 
fendant. 

Judgment affirmed. 


Morean vs. Twirty et al. 


(Wagner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


. Affidavits used on the hearing of an application for injunction con- 
stitute no part of the record. To bring them to this court, they 
should be incorporated in the bill of exceptions and followed by 
the judge's certificate, or attached as exhibits and identified as the 
identical affidavits used on the hearing by the judge’s signature on 
each. (R.) 

2. If it were possible to identify the affidavits as being in the record, 
the bill of exceptions in this case was signed June 19, and the record 
certified July 1, so that there would not be any identification. (R.) 


Practice in the Supreme Court. September Term, 1879. 


Reported in the opinion. 


C. O. Davis; F. T. Curtiss; DuPont Guerrry, for plain- 
tiff in error. 


Jas. H. Spence; Jas. H. Scarre; I. A. Buss, by Jackson 
& Lumpkin, for defendants. 


Jackson, Justice. 


The Lill of exceptions brings up the refusal of the chan- 
cellor to grant an injunction. It appears therein that the 
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chancellor had before him in addition to answers of the 
defendants certain affidavits. These affidavits are referred 
to in the bill of exceptions in the following language, as 
the evidence which the chancellor had before him, to-wit : 
“The bill filed in said case by complainant and amendment 
thereto, with the affidavits of E. H. Shackelford, W. H. 
Rrimbury, H. C. Dasher, James Morgan, and transcript of 
city council record of Camilla, Georgia, and the answers 
and affidavits attached thereto of the defendants, which bill, 
amendment, answers and affidavits compose the record in 
this case, and are hereby referred to and made part of this 
bill of exceptions.” The certificate of the chancellor is 
dated June 13, 1879, and that of the clerk to the record 
July 1, 1879. 

1. According to the ruling of this court in Colquitt, gov- 
ernor, vs. Solomon, 61 Ga., 492, and the case of City of 
Atlanta vs. Glover, 16., 337, the writ of error must be dis 
missed. These affidavits constitute no part of the record of 
the case, and should have been exhibited to the bill of ex- 
ceptions, and identified by the judge’s signature on each of 
them as the identical affidavits which were before him, or 
incorporated in the bill of exceptions with the certificate of 
the judge after them, or, at all events, should have borne 
his signature when filed in the clerk’s office. 

2. Moreover, if the record could be referred to in order 
to identify the affidavits, the record appears to have been 
made up on the Ist of July, whilst the bill of exceptions is 
dated the 19th of June; so that when the judge signed 
the bill of exceptions, it cannot be inferred that he referred 
to the transcript sent up here in this case, and the case of 
The City of Atlanta vs. Glover, before cited, covers this in 
that respect. 

This court cannot review the decision of the chancellor 
unless it has all the evidence before it which he had, and it 
must appear from the bill of exceptions incorporated therein, 


or exhibits thereto with the sign manual of the judge 
V 64—21 
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thereon, what identical evidence was before him in the form 
of affidavits when he pronounced judgment for or against 
the application for injunction. See also Woolbright vs. 


Wall, 60 Ga., 595. 
The writ of error is dismis3ed. 


Dismvuke vs. TRAMMELL. 


1. The judgment in the record not being dated, but providing for a 
stay of exccution to November 15, 1878, and the bill of exceptions, 
which was certified January 17, 1879, stating that it was ten- 
dered within thirty days from the decision, the clerk of the su- 
perior court was ordered, under the act of 1877, to certify and send 
up the date of the decision as appeared from the minutes. ‘(R.) 

. Where the bill of exceptions and the record differ as to matters 
which form a part of the record, the latter will control. (R) 

3. In the absence of any statement to show delay by the presiding 
judge in certifying a bill of exceptions after its tender, the date of 
the certificate will be taken as the date of tender, and if beyond the 
‘time allowed by law the case will be dismissed. (R.) 


Practice in the Supreme Court. September Term, 1879. 
Reported in the decision. 

-Jas. 8. Boryron; Samvuet Hatt, for plaintiff in error. 
Hunt & Jounson, for defendant. 


.J ACKSON, Justice. 


It appeared from the record in this case that the superior 
eourt of Spalding county was in session more than thirty 
days, beginning in August, 1878, and adjourning in Jannu- 
-ary thereafter, and that the judgment excepted to had been 
rendered prior to the 15th of November, 1878, as it pro- 
vided for a stay of execution to that date, whilst the bill of 
exceptions was signed and certified on the 17th of January, 
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1879. It seemed, therefore, from the record that the judg- 
ment excepted to was rendered more than sixty days before 
the bill of exceptions was signed and certified, and, if that 
were true, that this court had no jurisdiction under the 
statute to regiew the judgment. Yet the judge certified 
that the bill of exceptions was tendered within thirty days 
from the judgment. To arrive at the truth, under the au- 
thority of the act of 1877, we directed the clerk of the su- 
perior court of Spalding county to certify and send up the 
date of the judgment as it appeared on the minutes of the 
superior court of Spalding county, which has been accord- 
ingly transmitted to us. And from that transcript it ap- 
pears that the judgment was rendered on the 17th day of 
August, 1878, some five months before the bill of excep- 
tions was signed and certified. 

We have held that unless the judge certified that for 
some reason lie retained the bill of exceptions after it had 
been tendered to him, the date of his certificate will be con- 
sidered the day it was tendered to him. Monticello vs. 
Lawrence & Pope, ¥ebruary 3, 1879. 

Where the bill of exceptions and record, properly ap- 
plied, differ, the former, so far as relates to matters of 
record, must yield. Indeed, it may be amended so as to 
conform to the latter. 60 Ga., 450; 59 Zd., 459. Code, 
§4288. Therefore this bill of exceptions was not ten- 
dered in time, and we have no jurisdiction to review the 
judgment complained of. It should have been tendered 
within sixty days from the time it was rendered, as Spald- 
ing court was held more than thirty days. 

We have no option in the premises, but the law which 
gives us our only authority to hear and review any case, re- 
quires us not to hear but to dismiss this case. And it is 
so ordered. Supplement to Code, $25. 

_ Writ of error dismissed. 
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Brown vs. Laruroe & Company. 


(WaRneER, Chief Justice, did not preside in this case.] 


1. A suggestion of a diminution of the record must A@cribe or set out 
the missing record to such an extent that counsel for the opposing 
party may agree thereto and demand that the case proceed. A 
mere statement that there was a motion for a new trial and a brief 
of evidence, which the clerk had failed to send up, was not suffi- 
cient. (R.) 

. The suggestion of a diminution of the record in this case being 
insufficient, and neither it nor the record containing any final judg- 
ment, the writ of error must be dismissed. (R.) 

. The argument of this case having been postponed until after the 
circuit to which it belonged had been concluded, no further post- 
ponement to complete the record will be allowed under the act of 
1877. (R) 


Practice in the Supreme Court. September Term, 1879. 


In this case O. G. Gurley, Esq., the counsel who brought 
the case up by writ of error, made an affidavit in which he 
stated that “the clerk of Miller superior court has failed to 
send up in said record the motion of plaintiff in error and 
brief of evidence, which affiant avers were both made out 
and filed in said clerk’s office in terms of the law,” and 
suggested a diminution of the record on account of the 
absence of those papers. This affidavit and suggestion 
were left with E. C. Bower, Esq., who represented Mr. 
Gurley in his absence. During the call of the eases on the 
Pataula circuit, Mr. Bower was engaged, as a member of 
the state senate, in the impeachment trial of John W. 
Renfroe, treasurer. The case was therefore set at the heel 
of the Chattahoochee circuit. When it was called he pre- 
sented the suggestion of diminution. Counsel for defend- 
ants in error moved to dismiss the case because there was 
no motion for new trial or brief of evidence in the record, 
and none set out in the suggestion of diminution so as to 
be agreed to under Code, §4282, and because there was no 
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final judgment either in the record or stated in the sugges- 
tion of diminution. Counsel for plaintiff in error asked 
for a postponement of the case under the act of 1877. 
Counsel for defendants resisted this on the ground that the 
Pataula circuit was concluded. The court ruled as set ont 
in the opinion. 


O. G. Gurtry, by E. C. Bowrr, for plaintiff in error. 


I. A. Buss, by Jackson & Lumpkin, for defendants. 


JACKSON, Justice. 


In this case a diminution of the record was suggested by 
plaintiff in error on account of the absence of the motion 
for a new trial and brief of evidence, but the suggestion 
contained no statement in substance or otherwise of the 
said motion and brief, so as to enable the defendants in 
error to admit the same and have the case heard; and de- 
fendants moved to dismiss the writ of error because there 
was no brief of evidence either in the bill of exceptions or 
in the record, and no final judgment:on the motion for new 
trial, even in the diminution as suggested. 

Without the evidence we cannot pass upon the case in- 
telligently. The court below refers to it in his certificate 
of the bill of exceptions as necessary to be had for the 
hearing, and it is conceded to be essential. Without a final 
judgment the case is pending in the superior court now, 
and has no place in this court. The suggestion did not 
remedy the defect, and was itself defective in that it was 
so framed as not to permit the facts left out of the record 
to be admitted by the defendants, and the case to be tried 
at this term, which is always their right, and the policy of 
the law which put this court in operation. Both sides 
have rights; the one to suggest what is missing from ‘the 
record, the other to admit its truth and go on totrial. The 
first would continue the case unless admitted ; the last—the 
admission—would expedite it; and to expedite it is the 
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policy of our entire system of writs of error to this court. 
See Code, §§4250, 4282, 5087; Supplement to Code, §613. 
The act of 1877 does not relieve the plaintiff in error. 
The record cannot be now got here within the call of the 
Pataula cirenit. There has been ample time to have 
obtained it, and to obtain the benefit of that very liberal 
act, the party invoking it must be without fault. He has 
been indulged for some weeks owing to the peculiar situa- 
tion of the counsel who represents the absent counsel of 
plaintiff in error, and the day of grace is now ended in 
every view of the law. See Supplement to Code, $§26, 27. 
Writ of error dismissed. 


Z\MMERMAN é al. vs. TuckEr. 


. When a decree has been rendered against certain realty held in trust, 
declaring it to be subject to pay a given debt contracted by a for- 
mer owuer who created the trust, and declaring a lien upon the spe- 
cific property to satisfy the decree, and the trustee was a party to 
the bill and had his day‘in court, the beneficiaries of the trust can- 
not arrest the sale by interposing a claim. They have no more 
right to obstruct the execution of the decree in that mere statutory 
method, than has the trustee who represented them as a party be- 
fore the court when the decree was rendered. 

. One whois not properly in court as a claimant, cannot rest equita- 
ble or other pleadings on his claim case, and by that means carry 
on an attack against the validity or the bona fides of the plaintiff’s 
judgment. 


Trust. Judgments. Claim. Before H. K. McCay, 
Esq., Judge pro hac vice. Fulton Superior Court. April 
Term, 1879. 


Numerous issues were made upon the trial of this case 
which, in view of the decision rendered, have become en- 
tirely irrelevant. The following facts are sufficient to an 
understanding of the decision : 

Tucker filed a bill against Plumb, as trustee for Mrs. 
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Zimmerman and her son George, to subject certain trust 
property to the payment of a debt held by him against the 
firm of Zimmerman & Verdery, the senior member of 
which was the grantor to the trustee, and the husban< and 
father of complainants. The grounds of attack upon the 
trust deed were mainly that it was subsequent to the crea- 
tion of the debt, that the grantor was insolvent at the time 
of its execution, and that its consideration was purely vol- 
untary. A verdict was rendered subjecting the property, 
a decree entered in accordance therewith, and execution is- 
sued and was levied. The cestwi que trusts claimed, and 
upon the first trial of the issue thus formed the court 
held that as the cestuz que trusts were not parties to 
the aforesaid bill, they were not bound by the de- 
cree, and the validity of their title under the trust deed was 
an open question ; that the failure to make them parties 
could not be remedied by parol proof that Mrs. Zimmer- 
man assisted in the defense of the bill, employed counsel, 
and finally consented to the decree which was rendered, 
more especially as Mrs. Z. was, and still is, a married 
woman. 

This ruling resulted in a dismissal of the levy, and 
Tucker excepted. A reversal was had, on review, the su- 
preme court holding that in the litigation arising upon such 
bill the cestuai que trusts were represented by the trustee, 
were not themselves necessary parties, and were bound by 
the decree. See 61 Ga., 599. 

Claimants then filed an equitable plea attacking the 
above mentioned decree upon numerous grounds. Upon 
the trial the court ruled and charged that they could not 
accomplish by such a proceeding that which the trustee was 
estopped to attempt; that he had had his day in court, and 
was absolutely bound by the decree, and that in his fall, 
through an adverse verdict, the present claimants, whom he 
represented, fell also. 

To the rulings of the court which resulted from this view 
of the law, claimants excepted. 
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i Zimmerman et al. ve. Tucker. : 


Gro. T. Fry; E. N. Broytes; A. C. Kine, for plaintiffs 
in error. 


Joun T. Guienn, for defendant. 


Buiecktry, Justice. 


1. The claimants derive their title, and their only title, 
through the very deed of trust which was litigated and de- 
creed upon in the equity cause. In that litigation they 
were, as we have held in 61 @a., 599, represented by their 
trustee. The decree rendered against the trustee declared 
a lien upon the specific property in controversy for a cer- 
tain sum of money, and it is the enforcement of that lien 
by a sale under the decree which is attempted by the cred- 
itor (the plaintiff in the decree), and which the claimants, 
the beneficiaries of the trust, resist by claim. The statutory 
remedy of claim (Code, §3725) is not given to any person 
who is a party to the execution under which the levy is 
made. It is clear, therefore, that the trustee, as such, could 
not arrest a sale under this decree by the interposition of a 
claim, and if he could not do it, we see not how those he 
represented when the decree was rendered can doit. They 
are as much bound by the decree as he is, if there was no 
fraud or collusion, and certainly fraud or collusion will not 
be presumed. The identical title which he failed upon is 
the one which they assert, and the decree was a direct adju- 
dication upon the subordination of that title to the lien 
which the decree established and declared. In equity they 
were heard through their trustee, and the result of that 
hearing was that the property was adjudged subject to the 
creditor’s debt ; they now seek, whilst the decree stands in 
full force, to prevent a sale of the property under the de- 
cree by interposing aclaim founded on the trust title. The 
claim laws, as we construe them, make no provision for any 
such proceeding. 

2. It was a part of the ruling in 61 Ga., 599, supra, that 
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the decree is subject to be impeached for fraud or collusion, 
but it does not follow that a standing in court for this pur- 
pose can be obtained by interposing an ordinary statutory 
claim. Could a defendant in fi. fa. claim the property lev- 
ied upon, in the statutory method, and from his position as 
claimant commence and carry on an attack against the judg- 
ment as fraudulent and void? Surely not. When the 
present claim was interposed, the decree stood open and un- 
impeached, and was, prima facie, as binding upon these 
claimants, so far as this property is concerned, as is an 
ordinary judgment upon the defendant. This being so, 
they could not and did not properly enter court by means 
of their claim, and having thus no valid claim case, they 
could not engraft upon it any equitable or other pleadings 
by which to test the bona fides of the decree. Claim is a 
substitute for other due process of law only where the claim 
laws can be applied to inaugurate the proceeding. Once 
in court according to these laws, the claimant can raise 
issues, legal or equitable, to maintain his standing ; but if he 
comes by claim when he ought to come by process proper, 
he has no right to remain and build, however abundant may . 
be his building materials. 
Judgment affirmed. 


. Brown vs. Wyiie & Company. 


Where, on a money rule against the sheriff for the distribution of 
funds in his hands amongst executions against a defendant in fi. fa., 
the court orders payment to some to the exclusion of others, the 
sheriff is a necessary party defendant to a bill of exceptions filed to 
such judgment. Bird, adm’'z, vs. Harris, ex'r, 63 Ga., 433. 


Parties. Practice in the Supreme Court. September 
Term, 1879. 


Kennedy, sheriff of Bartow county, under order, brought 
into court $140.18, the proceeds of property of Daniels, de- 
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fendant in fi. fa., for distribution. Brown and Wylie & 
Co. claimed the fund, the former under a mortyage 7. fa., 
and the latter under justice court executions. The court 
gave precedence to the latter, and Brown excepted. The 
bill of exceptions was served only on Wylie & Co. When 
the case was called in this court, a motion was made to dis- 
miss the writ of error because the sheriff, Kennedy, was a 
necessary party and had not been served. The motion was 
sustained, as indicated in the head-note. 


G. H. Bares; Juxrtus L. Brown, for plaintiff in error. 


Axin & Akin, for defendants. 


SEWELL vs. CoNnKLE. 


The writ of error must contain an assignment of the errors complained 
of ; otherwise, it will be dismissed. (R.) 


Practice in the Supreme Court. September Term, 1879. 


The bill of exceptions in this case recited the proceed- 
ings had in the court below and the judgment rendered 
thereon. It then concluded thus: “ Plaintiff, Sewell, ten- 
ders this his bill of exceptions, and prays that the same may 
be certified as true.” Counsel for defendant in error moved 
to dismiss the writ for want of any assignment of error. 
The court granted the motion, announcing the principle 
stated in the head-note. 


J. T. Spenosg, for plaintiff in error. 


L. S. Roan, for defendant. 
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*Hryaan vs. Tue State or Groraia. 


{ Warnes, Chief Justice, being engaged as presiding officer of the senate organized as- 
a court of impeachment, did not sit in this case. ] 


This case is ruled by the case of Newman vs. The State, decided at this 
term. 


Jackson, Justice. 


Hotiteman vs. HoLiEemMaAn. 


The affidavits pro and con being conflicting, the discretion of the chan- 
cellor exercised in granting the injunction will not be controlled. 


Warner, Chief Justice. 


Sparks vs. Noyes; Tae Crry or Artitanta vs. CHaMPE 
et al.; Exxiorr, executor, e¢ al. vs. Toe Sav. & Oa. Can. 
Co.; Tue Scorretp Rot. M. Co. et al. vs. Tue Srare. 


The first grant of a new trial will not be reversed by this court unless 
the plaintiff in error makes it appear from the record that the judge 
abused his discretion in granting it, and that the law and facts re- 
quire the verdict, notwithstanding the judgment of the presiding 
judge. The principle ruled in the case of Merriam vs. The City of 
Atlanta, 61 Ga., 222, covers this case. 


Dykes vs. Ture Strate or Georaia. 


. There was no material error in the charge of the court. 

2. Where the defendant was convicted of an assault with intent to 
rape, and was sentenced to twenty years’ confinement in the peni- 
tentiary, as the term was within the limit prescribed by the statute, 
this court will not interfere on the ground that it was excessive. 


Warner, Chief Justice. 


*No reports or opinions are published in the following cases under the provisions of 
act of March 2, 1875. (R.) 
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; The Ga. & Ala. 8. Co. vs. McCartney & Ayres et al, etc. er 





Tue Groroeta & AtaspamMa Streampoat Company vs. Mv- 


Cartney & Ayers et a/.; Coucu vs. Tue Stare; Austin 
vs. THE Stare; Grirretu vs. Tue Strate; Dykes vs. Tue 
Strate. 


The verdict in each of the cases herein decided was supported by the 


evidence. 


Linpsay vs. Lowe. 


An affidavit to foreclose a laborer’s special lien on the products of his 


labor in substance alleged, that on the 17th day of Septemter, 1877+ 
he went into the employ of the hirer to work on his farm (describing 
it) in making a crop; that the contract was for twelve months from 
date of contract at eleven dollars and sixty-six and two-thirds cents 
per months; that he has fully completed and worked out that time; 
that the employer is now duc him one hundred and twenty-eight 
dollars and eighty cents for his labor on said farm; that he made a 
crop of wheat and corn thereon under the contract, which the em- 
ployer bas in possession on said land; that no demand has been 
made on him since the debt became due for the reason that the em- 
ployer was absent from the county when the contract was completed 
and the debt became due, and is still absent and likely to be for 
some time from his residence in said county; that he raised by his 
labor the corn grown this year on the land described aforesaid, and 
also the wheat, to-wit: about fifty-four bushels in said employer's 
possession, and that he ¢laims a special lien on the same for the 
payment of said debt, and that the foreclosure of the lien is within 
twelve months from the time the debt became due, the affidavit 
being dated the 9th of November, 1878: 


Held, 1. That the affidavit makes a sufficient allegation that the con- 


2. 


3. 


4. 


tract of labor was completed by the affiant. 

That the excuse for not making demand for payment alleged is 
sufficient. 

That the allegation is sufficient to show that the wheat was raised 
under the contract and during the time employed. 

That the demurrer thereto was properly overruled. Code, §$1975, 
1991. 


JACKSON, Justice. 
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Smitu vs. Tne State or Georaia. 


During the term of the court wherein he was found guilty, the de- 
fendant made a motion for a new trial, with brief of evidence agreed 
upon by the counsel, which motion the court refused to entertain 
in the following words: ‘‘I refuse to approve the above brief of 
evidence or entertain the motion for a new trial, because at the time 
defendant was found guilty his counsel asked for a suspension of 
the sentence to enable him to make a motion for a new trial, and 
when the time given for that purpose had elapsed, the counsel ask- 
ing the suspension and who defended the defendant on the trial, 
abandoned his motion, to-wit: F. W. Robert, Esq., of Robert & 
Mallard, and asked the leniency of the court in passing sentence, 
and the defendant himself produced a certificate in writing of the 
jury who found the verdict that they intended to recommend him 
to the mercy of the court, and himself asked the leniency of the 
court, and as matters thus stood submitted to his sentence; and 
now, after all that has occurred, and I shaped my sentence accord- 
ingly, supposing that to be the last of the case, defendant has 
employed other counsel to move for a new trial, which is such 
trifling with the court by him as I will not tolerate, unless ordered 
by the supreme court. As I regard the defendant a bad man, 
and the evidence showed he had been and was then engaged in 
a serious difference with many citizens of Stone Mountain, Geor- 
gia, I should have put upon him a severer penalty but for the 
promise of his counsel that he would discontinue that quarrel:” 

Held, 1. That the defendant is entitled of right to make a motion fora 
new trial at any time during the term at which he is tried, on com- 
plying with the provisions of law in regard thereto. 

. That this right is not forfeited by the fact that sentence has been 
passed upon him. 

3. That if dissatisfied for any reason with the counsel who defended 
him before the jury or before the court at the time sentence was 
rendered against him, he may employ other counsel to move fora 
new trial. ; 

. That the sentence of the court ought not to be modified by any ar- 
rangement between defendant or his counsel and the court, look- 
ing to his abandonment of the right to move for a new trial, and if 
so modified the defendant will not be estopped from his right to 
move therefor during the time allowed by law. 

. That defendant’s appeal for leniency and production of the certifi- 
cate of the jury who tried him that they intended to recommend 
him to mercy, did not forfeit the right to move for a new trial and 
have the motion considered. 

. That the city court of Atlanta, in passing sentence for assault and _ 
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battery within the city, should not consider any serious difference 
the defendant was then engaged in with many citizens of Stone 
Mountain, and impose a heavier penalty unless a quarrel at Stone 
Mountain was discontinued. 

7.That the reasons given by the city court, considered separately or 
together, are insufficient in law to debar defendant from the exer- 
cise of his clear legal right to have his motion for a new trial con- 
sidered and the brief of evidence corrected, if necessary, by the court, 
and approved according to law. 


J ACKSON, J ustice. 


JENKINS vs. Harris, executor. 


,{WaRnenr, Chief Justice, being engaged in presiding over the senate organized as a court 
of impeachment, did not sit in this case.] 


“Where the bill alleged that complainant bought from defendant's tes- 
tator certain lands at a certain price, and gave a mortgage to secure 
the purchase money, which was foreclosed and judgment had on the 
mortgage and general judgment on the notes, and that various 
credits should be entered on said judgments, some for moneys paid 
before, and other credits for money paid since judgment, and that 
-complainant was entitled to set off a certain sum as legatee under 
the will of the testator, and where the answer denied the credits 
and all other allegations in the bill, and depositions were read, some 
sustaining the bill and others the answer, and the will showed only 
a trifling legacy to complainant, and where the only excuse for not 
making defense to the cause before judgment is sworn off in the 
answer, and an agreement in writing in regard to the judg- 
ment since its rendition is exhibited contrary to the allegation 
that the credits would pay off the real debt due on the judgment, 
and the whole aspect of the case made shows gross laches and little, 
if any, equity in the complainant: 

Held, that the chancellor was right to refuse the injunction to stay ex- 
ecution levied on the lands for balance of purchase money, though 
there may have been slight irregularity in the petition and rule nist 
to foreclose the mortgage. 


J ACKSON, Justice. 
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McApam vs. Tut Werxet & Smira Spice Company. 


(Wagner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


Where one party seeks to introduce secondary evidence of the contents 
of a letter sent to the other by mail, and has neither given notice to 
produce the original, nor inquired for it, calling attention to its date 
or its subject matter, the secondary evidence should be excluded, 
even though the other party resides beyond the limits of the state, 
and has answered interrogatories propounded by his own counsel 
requesting the production of all letters, generally, touching the 
cause of action, and has failed to produce or mention the particu- 
lar one which the adversary wants, and sending forward others, tes- 
tifying that they areall. Notice under sections 3508 and 3509 cf the 
Code is the appropriate means of procuring the primary evidence, 
or of laying the foundation for secondary evidence. 


B.LEck.eEy, Justice. 


Heap et al. vs. Aycock, administrator, e¢ al. 


‘This bill was brought by tbe heirs at Jaw of Allen Dykes against the 
administrator of B. B. Dykes and Westbrook and others, creditors of 
B. B. Dyke, to restrain the said administrator from selling a certain 
tract of land, which complainants allege that B. B. Dykes bought 
from Allen Dykes in 1857, and has not paid therefor. The asserted 
equity of the bill is, that the land is subject to the vendor's lien; and 
that the administrator cannot sell it to pay Westbrook and other 
creditors of B. B. Dykes, because those creditors are postponed to 
Allen Dykes, the vendor, by virtue of his vendor's lien, which was 
in force in 1857; and if the administrator should sell it the com- 
plainants could not bid, being poor, the land would bring nothing 

‘scarcely, and they, as heirs of the vendor and entitled to the lien, 
would virtually lose it. 

Passing by the fact that the administrator, if he sold, would apply the 
proceeds according to priority of lien of creditors, and that the pov- 
erty of complainants is their misfortune but would hardly give them 
any equity; and the further fact that the demand is stale and the 

.,, Statute of limitations of 1869 would seem to be in the way;—on the 
cuse presented, the creditors of B. B. Dykes, who are not charged 
with notice of the vendor’ s lien in the complainants’ bill, nor is the 
allegation made in the bill that they were creditors prior to the sale 
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of the lands from Allen Dykes to B. B. Dykes, have the superior 
right to be paid out of the lands over the vendor's lien; and con- 
sequently the administrator should not be restrained from selling to 
pay them. Mounce os. Byars e¢ al., 11 Ga., 180; Chance cs. Me- 
Whorter et al., 26 Ga., 315, 322. 


JACKSON, Justice. 


MrreneE.e vs. Stetson. 


(Warner, Chief Justice, being engaged in presiding over the senate organizedas a 
court of impeachment, did not sit in this cage. ] 


Two years’ reservation of the use and possession of land sold a few 
weeks before judgment by an insolvent debtor destroys the validity 
of the conveyance so far as such judgment creditor is concerned. 
59 Ga., 443. 


Jackson, Justice. 


Jounson ve. Tue Strate or Georeia. 


After suspension of sentence and several continuances thereof to allow 
time to prepare a motion for a new trial, on the day to which the 
cause was last continued, the recognizance of defendant was for- 
feited. Afterwards, during the term, defendant came in and was 
sentenced. Thereupon the following motion was made: ‘‘And now 
comes the defendant and moves the court to set aside the forfeiture 
of the bond given by defendant in said case on the following 
grounds, to-wit: Because after the verdict of guilty in said case, 
defendant’s counsel prepared a motion for a new trial, and defend- 
ant has been in attendance on said court several times ready to re- 
spond to and abide any order or judgment of the court on the dispo- 
sition of said motion for a new trial except on the 2ist day of 
January, 1879, when defendant was sick in bed and unable to attend 
court, and on which day the bond in said case was forfeited,” which 
was overruled, and defendant excepted, 

Kiid, 1. That the judgment overruling the motion to set aside the 
judgment forfeiting the recognizance is the only judgment excepted 
to and for consideration in this court, and not the refusal to hear 
the motion for a new trial. Moreland vs. Stephens, decided this term. 

. That scire facias may never issue upon the judgment nisi to forfeit 
the recognizance, as the party appeared and was sentenced, and 
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that appearance and sentence would be a complete reply thereto 
should it be issued, so far as respects the final forfeiture of the 
recognizance; and in respect to the costs, if the payment thereof 
can be avoided by showing that defendant was preverted from 
attending by sickness, the time for making the showing is when 
some motion is made, or other proceeding is had, to charge him 
with the costs. 


Jackson, Justice. 


Cross vs. Tur State or Gerorot. 


[WaRneER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case. ] 


. Evidence to the effect that a hog was heard to squeal, that the wit- 
ness ran to him, that defendant ran off from him, that the hog was 
dead, being knocked in the head, is enough to show the taking and 
carrying away with intent to steal. Lundy vs. The State 60 Ga., 
148; Williams vs. The State, Ib., 367. 

. The allegata and probata sufficiently agree where the hog is described 
as black spotted and weighing twenty five pounds, and proven to 
be of that weight and having black spots, though sandy colored 
generally. It makes no difference that the special presentment 
charges that the hog’s mark was unknown, and the proof is that he 
was in mark of the witness, who owned and identified him. 

. The fact that a grand juror’s name is on the minutes of the court 
as properly drawn, is a sufficient reply to an exception to the indict- 
ment that his name was not in the jury box. 


JACKSON, Justice. 


Tison ~vs. Myrick, e¢ al. 


[Warnep, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


Where the judge presiding certifies that he declined to pass upon the mer- 
its of a motion for new trial in a case tried before another judge, be- 
cause the brief of evidence was not approved by said judge at the time 
agreed upon by counsel,and no rwle nisi was granted by said judge,and 
where the facts are verified by the record, and the presiding judge 

V 64—28 
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refused the new trial for the above reasons, this court has no option 
but to affirm the judgment, there being no motion for a rule nisi 
or to perfect the brief of evidence. The plaintiff in error must show 
error, and to that end he must have the brief of evidence and mo- 
tion for new trial duly verified, so that the court below may pass 
intelligently upon his case and this court intelligently review it. 


JACKSON, Justice. 


Hots e¢ al. vs. Sautspury, Respess & Company. 


[WarneER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


The sheriff levied a mortgage fi. fa. upon corn of defendant, having in 
his hands no other execution against defendant; it was sold as per- 
ishable property by order of the ordinary under section 8648 of 
the Code, and bid in by the defendant in fi. fa., and knocked off 
to him. An agreement was then made between defendant and the 
sheriff, that if defendant would pay up the principal, interest, and 
costs on the mortgage fi. fa., he should have the corn, otherwise the 
agent of plaintiffs in the mortgage execution who was the next 
highest bidder, was to have it at his bid; defendant paid off the 
mortgage ji. fa. and took the corn. Ona rule against the sheriff by 
the plaintiffs in the mortgage fi. fa., which was returnable to Sumter 
superior court and to a term not yet held, older executions claimed 
the proceeds of the corn in the sheriff’s hands: 

Eeld, 1. That the court of the county of the sheriff had jurisdiction to 
rule him, though the mortgage fi. fa. was returnable to a subse- 
quent term of another county. 

. That the lien of the older judgments not in the sheriff’s hands was 
not divested by the sale and agreement between the sheriff and the 
defendant in execution; that the corn was still liable to be sold at 
their instance, and that the money was properly paid to the mort- 

' gage fi. fa. 56 Ga., 383; 17 7d., 187. 


JACKSON, Justice. 





SEPTEMBER TERM, 1879. 


Williams os. McMichael. 


Wiuuams vs. MoMicwart. 


WakneER, Chief — bei aged in presiding overthe senate organized as a 
c court of inpontnnnt, did not oft in this case.] 


On the 12th day of January, 1877, Mrs. McMichael rented to Williams 
a certain described lot of land for the year 1877, he promising in 
writing to pay her as rent one fourth of all crops produced on the 
premises. He entered under the contract, and occupied until the 
middle of May, 1877, when his father-in-law (one Rogers) proceeded 
against him by affidavit (Code, §4072) as an intruder. Williams 
filed no counter-affidavit, nor did he give any notice to his landlady, 
but to the officer who came to evict him he acknowledged himself 
the tenant of Rogers. On these terms the officer agreed not to ex- 
pel him, and did not in fact expel him, but made return on the affi- 
davit that he had executed it by dispossessing him. Afterwards 
Williams rented the premises from Rogers. 

On the 17th of April, 1878, Mrs. McMichael sued out a distress war- 
rant against Williams for the rent, claiming one-fourth of the crops, 
according to the terms of the written contract, and fixing the value 
thereof at three hundred dollars. The warrant was levied and there- 
upon Wiliams made affidavit that the amount claimed was not due,in 
whole or in part. At the trial of this issue the facts above recited 
appeared in evidence, and the actual value of one-fourth of the 
crops was proved to be $189.07, the tenant himself being the only. 
witness. The court charged the jury ‘‘ that such an eviction as 
shown was not such an eviction as would release the defendant 
from the payment of the rent due to the plaintiff.” The jury fouad 
for the plaintiff $189.07, the amount which the defendant himself 
testified that the one-fourth of the crop was worth. 

Held, 1. That without defending his possession or giving his landlady 
notice that it was attacked, the tenant could not treat himself as 
evicted, and attorn to another. 

Held, 2. That, in a civil case, where upon the widest and most favora- 
ble view that can be taken of the evidence, it presents no legal de- 
fense, the court may so instruct the jury as matter of law. Soto 
charge is not to express or intimate an opinion as to what has or 
bas not been proved, but to declare the legal effect of all that the de- 
fendant has attempted to prove, considering the whole as success- 
fully established, 


Bixck.ey, Justice. 
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Prironarp vs. Warp. 


Homestead in realty, under section 2040 of the Code, and the follow- 
ing sections, must be laid off and the plat returned to the ordi- 
nary and recorded, in order to vest the title in the head of the 
family free from his debts, unless the quantity of land owned is not 
more than that exempted. In this case the quantity owned being 
eighty-six acres, and that exempted being sixty acres, it was essential 
that it be laid off and the plat returned in order to show what part 
had been set apart, so as to determine whether or not a trespass was 
committed on the land so set apart as homestead. 


JACKSON, Justice. 


Duean ef al. vs. MoGuavn ef al. 


[Wanneg, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


Where the court has passed a final judgment for the distribution of 
money, and, during the same term of the court, some of the parties 
to the proceeding petition for a rule nisi requiring the others to 
show cause why the judgment should not be set aside or rescinded 
because of a mistake made by counsel in the calculation, and where 
there is no verification, by affidavit or otherwise, of the facts alleged 
in the petition, the rule should not be granted, no mistake appear- 
ing on the face of the former adjudication. 


BuEcKLEy, Justice. 


JonEs, assignee, vs. Tue Mosme & Girarp Rarroap; 
Powe. vs. Bourett. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


The defendant in error moved to dismiss this case on the ground that 
there can be no writ of error to a voluntary non-suit. 

Such appears to be the law. 7 Ga., 79, 227; 9 Ga,, 207; 33 Ga., 205; 
60 Ga., 117; 10 Wendell, 169; 8 Howard, Miss., 332, cited by de- 
fendant in error, 
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Thé Mayor, etc., of Americus vs. Alexander, etc. 


The precise language of the non-suitis as follows: ‘‘At this term of 
the court comes the said plaintiff and takes a non-suit of said cause 
without prejudice and with leave to except to any errors.” The only 
question is this, does the reservation alter the principle ruled inthe . 
above stated cases? We do not see how a right never possessed can 
be reserved, and without the production of some authority taking 
the case out of the general rule by reason of this reservation, the 
case must be dismissed on the strength of the authorities cited. 

A motion was made by leave of the court to reinstate this case on the 
production of authority, and 5 Ga., 171, and 61 Ga., 460, were cited, 
but we do not think that those cases take this without the general 
rule. 

Writ of error dismissed. 


JACKSON, Justice. 


Tue Mayor, Ere., or Americus vs. ALEXANDER. 


[WaRNER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case. ] 


1. Where a contractor who had engaged for a year to work the streets 

of a city ‘‘ according to plans, specifications and stipulations of an 
ordinance of council,” was discharged before the year expired, and — 
afterwards brought suit against the city for damages resulting from 
such discharge, evidence was admissible in his behalf, on the trial 
of the action, tending to show that he worked the streets in a proper 
manner. 
It does not appear that the finding of the jury was contrary to the 
law or evidence, or that the amount of the verdict was excessive, 
except as to the sum written off in conformity to the ruling of the 
presiding judge on the motion for a new trial. 


BLEcKLEy, Justice. 


Tue Artanta & West Point Raitroap Company ve. 
JOHNSON. 


To charge upon & question not warranted by the testimony was error. 


Warner, Chief Justice. 
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Maddox vs. Heard et al—Mitchell ve. The State—Sbannon vs. Daniel. 


Mappox vs. Hearp ef al. 


The condition prescribed by the 3533d section of the Code in the bond 
of plaintiff in garnishment proceedings at common law after judg- 
ment, is ‘‘ to pay said defendant all costs and damages that he may 
sustain in consequence of suing out said garnishment in the event 
it should appear that the amount sworn to be due on such judgment 
was not due.” The condition of the bond given in this case is as 
follows: ‘‘ Now,if there is no such judgment as aforesaid, this bond 
is to be good and valid against the said J. Maddox and his security, 
in favor of the said Lewis Morrison, the defendant in said judgment; 
otherwise to be of no force and effect.” 

Heid, that the variance is fatal, and the garnishment was properly dis- 
missed at plaintiff's cost. 


JACKSON, Justice. 


Mrrcnect vs. Tue State or GEorGIA. 


[WaRneR, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


An order for one dollar, payable to the prisoner, and written in pencil, 
the amount being expressed in a figure one with two noughts, thus, 
$1.00, was delivered to him in payment of a debt for that sum, 
which was all that the drawer owed him. He presented it to the 
drawee for payment, and it then had a figure eight in place of the 
figure one, and he received payment accordingly: 

Held, that with these facts and the order before them, the jury were 
justified in finding that the one had been altered to an eight, though 
a witness, using a microscope, testified that he could discern no trace 
of any alteration: 

Heid, also, that the jury could infer that the alteration was made by 
the prisoner, there being evidence that he could write, and no evi- 
dence to implicate any other person. 


Biecktey, Justice. 


SHANNON vs. DANIEL. 


On certiorari from the county court, where the judgment is reversed, 
the case should be remanded for a new trial if questions of fact are 
involved. 


Warner, Chief Justice. 
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Moore vs. The State—Crenshaw vs. The State. 


Moore vs. Tue State or Georoi. 


(Wanrnzp, Chief Justice, being engaged in presiding over the ssenate organized as a 
court of impeachment, did not sit in this case.] 


. Where a nurse left the home of a child two years old with the 
child, and on her return with it the child bure marks on its person 
of having been severely whipped, the child being sound and well 
and free from all such marks when carried out by the nurse, the evi- 
dence to the effect above stated is sufficient to support a verdict of 
guilty of assault and battery against the nurse, and the charge of the 
court having presented the law of circumstantial evidence fully 
and correctly to the jury, that verdict will be upheld. 

. In such a case a request to charge “that the absence of a motive for 
the commission of the crime charged upon the part of defendant is a 
circumstance that the jury may consider as favorable to defendant 
in determining her guilt or innocence,” was properly refused, 
especially as the court fully charged the presumption of innocence 
and the burden upon the state fully to muke out the case beyond a 
reasonable doubt and with evidence so strong as to exclude every 
other reasonable hypothesis but the guilt of defendant. 


JACKSON, J ustice. 


CrensHaw vs. Tue Strate or GrorGia. 


[ Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.) 


The indictment charged the stealing of ‘‘one blue hog, to-wit, a sow 
weighing about one hundred and forty pounds, and having the 
marks following, to-wit, a swallow fork in the right ear and a 
smooth crop in the left ear.” The description proved at the trial 
differed from the foregoing in two respects; first, the sow, 
though blue, had a narrow white list around her; and, secondly, 
the left ear bore the swallow fork, and the right ear the smooth 
crop. 

Held, that the narrow white list did not conflict with the general de- 
scription as to color given in the indictment; but that the ear- 
marks proved varied materially from those alleged, and for this 
reason the prisoner was improperly convicted. Though it was un- 
necessary to have described the animal by the ear-marks, yet the de- 
scriptive terms of the indictment having gone to this extent, the 
burden was assumed of proving the specific marks alleged. Ros, 
Cr. Ev., 192; 2 Russ. on Crimes, 788; 15 Me., 476; 50 Ga., 591. 


BiEcKLEY, Justice. 
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Jones vs. The State—The Marietta Manufacturing Co. vs. Faw, etc. 


Jonres vs. Tue Sratre or GeEoraia. 


On the trial of a defendant charged with the offense of shooting at 
another, it is error to charge that if defendant pointed a pistol at 
another and fired, it would be unnecessary to show that it was 
loaded with ball or shot, but the presumption of law would be that 
it was so loaded. See 45 Ga., 477. 


Warner, Chief Justice. 


Tue Marietta Parer Manocracrvurmne Company vs. Faw. 


(Warner, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case.] 


The bill of exceptions was certified by the presiding judge on the 25th 
of April, 1879. Service of the same was acknowledged by defend- 
ant’s counsel in the following words, on the 6th of May, 1879: ‘‘Due 
and legal service acknowledged on the within bill of exceptions, and 
copy and all further service hereby waived.” 

A motion was made to dismiss the bill of exceptions because service 
was not acknowledged within ten days. The bill of exceptions 
must be dismissed. The question is not anopen one. 50 Ga., 358; 
Code, $4259. Theact of 1877 does not cure the defect. That act is 
intended to cure want of sufficient service where the party not only 
waives the defect but consents to try the case, and such is its lan- 
guage. 

Writ of error dismissed. 


Jackson, Justice. 


McKinney, administrator, vs. Werts & Avera ; McKinney, 
administrator, vs. AVERA. 


WaRnNER, Chief Justice, being engaged in presiding over the senate organized as a 
court of impeachment, did not sit in this case. ] 


The first item of a testator’s will was as follows: ‘‘I have sold the 
stock of goods now owned by me to my brother, D. G. Avera, he 
to pay my executor the cost price of the same, and my brother is to 
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The Manhattan Fire Insurance Co. vs. Tumlin. 


have the use of the store-house as long as he wants it.” Subsequent 
provisions of the will directed that the testator’s wife keep his prop- 
erty together, and use her discretion in renting it out from year to 
year, for the benefit of herself and the children, who were to be 
reared and educated out of the rents and profits, and out of collec- 
tions on the testator’s notes and accounts. The property was to be 
kept together until the youngest child became of age, and then was 
to be sold or divided, the wife and each of the children to have an 
equal share. The wife and the said brother of the testator were 
appointed executors of the will and guardians of the children, bond 
and security being dispensed with. 

Held, that the use of the store-house was bequeathed to the brother, 
and that it was his as matter of right, to occupy during pleasure 
without paying rent, and that such occupation might be with or 
without a partner in his business. 


Bieck.ey, Justice. 


Tue Mannatran Fire Insurance Company vs. TuMLIN. 


On May 4th attorneys in Atlanta mailed a letter toan‘attorney in Cuth- 
bert, retaining him for the representation of a case which the writers 
had brought in Randolph superior court. Had the letter been 
received by due course of mail, the case would have been repre- 
sented; but it was miscarried, and did not reach its proper destina- 
tion until May 14th. In the meantime, court met on May 6th, and 
the case was called and dismissed for want of representation on 
May 10th: 

Held, that this court will not interfere with the discretion of the court 
below in refusing to re-instate the case. As a general rule parties 
who transmit papers by mail take the risk of the same being received 
in time. 


Warner, Chief Justice. 
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In the Matter of Rest. 


*In toe Marrer or Rest. 


1. Rest for hand and brow and breast, 
For fingers, heart and brain! 
Rest and peace! a long release 
From labor and from pain: 
Pain of doubt, fatigue, despair— 
Puin of darkness everywhere, 
And seeking light in vain! 


. Peace and rest! Are they the best 
For mortals here below ? 
Is soft repose from work and woes 
A bliss for men to know? 
Bliss of time is bliss of toil: 
No bliss but this, from sun and soil, 
Does God permit to grow. 


Bieck.ey, Justice. 


*Justice BLECKLEY having resigned, at the conclusion of his last opinion, read from 
the bench the above exquisite little poem, which was order. d spread upon the minutes 
by the court. It constitutes a fit close to the judicial career of one whose opinions in 
these reports show him not only to have been the profound lawyer, but also the accom- 
plished scholar. (R.) 





